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HOTEL GROUND SUBLEASE – KELOWNA INTERNATIONAL AIRPORT LANDS 
 
THIS SUBLEASE dated for reference _______________, 2022 is 
 
BETWEEN: 
 
CITY OF KELOWNA 
1435 Water Street, Kelowna BC V1Y 1J4 
 

(the “City”) 
 
AND: 
 
NORTHLAND PROPERTIES CORPORATION (Inc. No. CO839976) 
Suite 300, 1755 West Broadway, Vancouver, BC V6J-4S5 
 

(the “Subtenant”) 
 
 
WHEREAS: 
 
A. By a lease dated December 19, 1979 (the “Head Lease”) between the City and Her 

Majesty the Queen in Right of Canada (the “Head Landlord”), as represented by the 
Minister of Transport (the “Minister”), the Head Landlord leased to the City the following 
lands, on the terms and conditions set out in the Head Lease: 
 

Parcel Identifier: 009-459-014 
Lot 3 District Lots 32 and 120 and of Section 14 Township 23 Osoyoos Division 
Yale District Plan 11796 
 
Parcel Identifier: 013-949-101  
Lot B District Lot 122 Osoyoos Division Yale District Plan 41159  
 
Parcel identifier: 011-518-189 
Lot 7 Section 14 Township 23 Osoyoos Division Yale District Plan 1502 Except 
Plan H16596 
 
(collectively the “Lands”);  

 
B. The Head Lease has been periodically amended by the City and the Head Landlord from 

time to time, most recently by an Amendment to Lease made the 25th day of March 2021;  
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C. The City has agreed to sublease to the Subtenant a portion of the Lands having an area 
of approximately 2.0065 acres as outlined in red and identified as the premises (the 
“Premises”) on the survey plan which is attached to this Sublease as Schedule A , for the 
Term for the Subtenant to erect the Buildings and use, occupy, and enjoy the Premises 
and the Buildings upon the terms and conditions, and subject to the provisos, contained 
in this Sublease. 

 
D. Pursuant to section 26 of the Community Charter, the City has posted and published 

notice of its intention to sublease the Premises to the Subtenant. 
 
NOW THIS SUBLEASE WITNESSES that in consideration of the Rent, covenants, and 
agreements to be paid, observed, and performed by the Subtenant, and other good and valuable 
consideration (the receipt and sufficiency of which are hereby expressly acknowledged), the City 
subleases to the Subtenant and the Subtenant subleases from the City the Premises upon the 
terms and conditions and subject to the provisos contained in this Sublease. 
 
This Sublease is made upon and subject to the following covenants and conditions which each 
of the City and the Subtenant respectively covenants and agrees to keep, observe, and perform 
to the extent that the same are binding or expressed to be binding upon it. 
 
1. DEFINITIONS 
 
1.1 The terms defined in this Section 1.1, for all purposes of this Sublease unless otherwise 

specifically provided, have the following meanings: 
 

(a) “Additional Rent” means the amounts, if any, payable by the Subtenant 
pursuant to Sections 2.6, 3.1, 3.2, 3.3, 3.4, and 7.8 of this Sublease and Section 9 
of Schedule B of this Sublease, together with any other and additional amounts 
that are expressed in this Sublease to be added to and made part of Additional 
Rent, other than Basic Rent. 

 
(b) “Affiliate” means “affiliate” as that term is defined in the Business Corporations 

Act (British Columbia).   
 
(c) “Architect” means Pacific Coast Architecture, British Columbia, or such other 

architect(s) as the Subtenant may appoint from time to time with a written 
approval of the City, the individuals of which are members in good standing of 
the Architectural Institute of British Columbia. 

 
(d) “Authority” means the City of Kelowna or other municipal authority having 

jurisdiction over development on the Lands. 
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(e) “Basic Rent” as of any particular time means the net basic rental provided for in 
this Sublease as specified in Article 2 of this Sublease. 

 
(f) “Buildings and/or Hotel” means the building or buildings constructed upon the 

Premises by or for the Subtenant pursuant to the provisions of this Sublease, 
including, without limitation, hard landscaping and all necessary services and 
ancillary facilities, together with all replacements, alterations, additions, 
changes, substitutions, improvements, or repairs to them and all other 
improvements from time to time constructed upon or affixed or appurtenant to 
the Premises.  

 
(g) “Bylaw” means City of Kelowna Bylaw No. 7982 Airport Fees Bylaw. 

  
(h) “City Condition Removal Date” means the date that the City removes its 

conditions precedent under Section 28.2 of this Sublease; 
 
(i) “Commencement Date” means the date on which all the conditions precedent 

set out in Sections 28.1 and 28.2 of this Sublease are satisfied or waived. 
 
(j) “Commencement of Occupation Date” means the date that the Building or 

Buildings that are to be operated as a hotel reaches Substantial Completion.  
 
(k) “Commencement of Construction” means that a building permit or permits 

have been issued to the Subtenant by the Authority for the Buildings, and the 
foundations and footings of the Buildings have been commenced as certified to 
the City by the Architect. 

 
(l) “Development Permit” means the development permit issued by the Authority 

to the Subtenant relating to the development of the Lands. 
 
(m) “Environmental Contaminants” means any contaminants, pollutants, 

hazardous, corrosive or toxic substances, flammable materials, explosive 
materials, radioactive materials, dangerous goods, microwaves, hazardous 
waste, urea formaldehyde, asbestos, noxious substances, compounds known as 
chlorobiphenyls, mould, and any other substance or material the storage, 
manufacture, disposal, treatment, generation, use, transport, remediation, or 
Release of which into the environment is prohibited, regulated, controlled, or 
licensed under Environmental Laws. 

 
(n) “Environmental Laws” means any laws, statutes, regulations, orders, bylaws, 

permits, or lawful requirements of any government authority with respect to 
environmental protection, or regulating, controlling, licensing, or prohibiting 
Environmental Contaminants. 
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(o) “Fair Market Rent” means the rent, being Basic Rent, Additional Rent, and all 

other amounts and charges that would be paid for the Buildings and the Premises 
as between persons dealing in good faith and at arm’s length, for the highest and 
best use as permitted from time to time by the Authority. 

 
(p) “Lands” means those lands in the Province of British Columbia described in 

Recital A. 
 
(q) “Mortgage” means a mortgage or mortgages upon or in respect of and 

specifically charging the subleasehold interest of the Subtenant in the Lands and 
the Buildings or any part of them and includes any debenture or deed of trust and 
mortgage to secure any bonds or debentures issued under it, and any assignment 
of rents made to the Mortgagee as security. 

 
(r) “Mortgagee” means a mortgagee or mortgagees under a Mortgage. 
 
(s) “Person” or any word or expression descriptive of a person, includes any body 

corporate and politic, the heirs, executors, administrators, or other legal 
representatives of such person. 
 

(t) “Premises” means that portion of the Lands as described in Recital C. 
 

(u) “Prime Rate” means the annual percentage rate of interest established from 
time to time by the Royal Bank of Canada, Main Branch, Vancouver, British 
Columbia as the base rate that will be used to determine rates of interest charged 
by it for Canadian dollar loans to customers in Canada and designated by the 
Royal Bank of Canada as the prime rate. 

 
(v) “Release” includes any release, spill, leak, pumping, pouring, emission, 

emptying, discharge, injection, escape, leaching, migration, disposal, or 
dumping. 

 
(w) “Rent” means the Basic Rent, Additional Rent, and any other amounts payable 

by the Subtenant under this Sublease. 
 
(x) “Sublease” means this sublease, including all schedules attached to this 

sublease. 
 
(y) “Substantial Completion” means substantial completion as defined in 

Section 4.2 of this Sublease. 
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(z) “Tenancy Arrangements” means all sub-subleases, licences, tenancy 
agreements, and all rights of use and occupation of every nature and kind, 
present and future, existing or at any time made during the existence of this 
Sublease in respect of any portion of the Premises or Buildings.  

 
(aa) “Term” means the period commencing on the Commencement Date and ending 

at 4:00 p.m. on December 30, 2054, as renewed or extended in accordance with 
the terms of this Sublease. 

 
(bb) “Trustee” means a trust company duly authorized to carry on business in the 

Province of British Columbia appointed by the City for the purposes of Section 
6.4. 

 
1.2 All of the provisions of this Sublease will be deemed and construed to be conditions as 

well as covenants as though the words specifically expressing or importing covenants or 
conditions were used in each separate section of this Sublease. 

 
1.3 The words “herein”, “hereby”, “hereunder”, and words of similar import refer to this 

Sublease as a whole and not to any particular article or section of the Sublease. 
 
1.4 The captions and headings throughout this Sublease are for convenience and reference 

only and the words and phrases used in the captions and headings will in no way be held 
or deemed to define, limit, describe, explain, modify, amplify, or add to the 
interpretation, construction, or meaning of any section or the scope or intent of this 
Sublease, nor in any way affect this Sublease. 

 
2. PAYMENT OF RENT 
 
2.1 Basic Rent 
 
The Subtenant shall pay Basic Rent, in advance, as follows: 
 

(a) on the date that this Lease is fully executed, by payment to the City of a $500,000 deposit 
(the “Deposit”); 
 

(b) on the Commencement Date, by payment to the City of prepaid rent of $2,072,426.50;  
 

(c) on the Commencement of Occupation Date and each anniversary of the 
Commencement of Occupation Date up to and including the 39th anniversary of the 
Commencement of Occupation Date, payment of $110,506.63.  

 
If any of the conditions precedent under Sections 28.1 and 28.2 of this Lease are not satisfied or 
waived in the times provided the City shall return the Deposit to the Subtenant.  If all of said 
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conditions precedent are satisfied or waived within the time provided the City shall be entitled 
to retain the Deposit as part of the Basic Rent payable by the Subtenant under this Sublease.   
 
2.2 Additional Rent 
 
The Subtenant shall pay Additional Rent annually within 30 days of each anniversary of the 
Commencement of Occupation Date. This obligation shall survive the expiry or earlier 
termination of this Sublease with respect to Additional Rent incurred in the final year of the 
Term.     
 
2.3 Airport Maintenance Charge 
 
The airport maintenance charge for the initial year of the Term is $0.03339 per square foot 
multiplied by the Premises.  The initial airport maintenance charge is ($3,248.70) (the “AMC”).  
The Subtenant shall pay the AMC, including annual increases pursuant to the Bylaw, to the City 
in annual instalments, payable on the Commencement Date and on each anniversary of the 
Commencement Date, and once the Commencement of Occupation Date occurs, on the 
Commencement of Occupation Date and each anniversary of the Commencement of 
Occupation Date.  The AMC does not include GST or any similar or replacement tax. 
 
2.4 Payments Generally 
 
All payments by the Subtenant to the City of whatsoever nature required or contemplated by 
this Sublease will be: 
 

(a) paid to the City by the Subtenant in lawful currency of Canada; 
 

(b) made when due under this Sublease, without prior demand and without any 
set-off, abatement, or deduction whatsoever, at the office of the City or such 
other place as the City may designate from time to time to the Subtenant; 

 
(c) applied towards amounts then outstanding under this Sublease, in such manner 

as the City may see fit; and 
 

(d) deemed to be Rent, in partial consideration for which this Sublease has been 
entered into, and will be payable and recoverable as Rent, such that the City will 
have all of the rights and remedies against the Subtenant for default in making 
any such payment that may not be expressly designated as rent, as the City has 
for default in payment of Rent. 
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2.5 Net Sublease 
 
It is the intention of the City and Subtenant that all expenses, costs, payments, and outgoings 
incurred in respect of the Premises, the Buildings, and any other improvements of the Premises 
or for any other matter or thing  materially affecting the Premises, will be borne by the 
Subtenant and unless expressly stipulated to the contrary,  the Basic Rent will be absolutely net 
to the City and free of all abatements, set off, or deduction of real property taxes, charges, rates, 
assessments, expenses, costs, payments, or outgoings of every nature arising from or related to 
the Premises, the Buildings or any other improvements on the Premises and, unless expressly 
stated to the contrary, the Subtenant will pay or cause to be paid all such taxes, charges, rates, 
assessments, expenses, costs, payments, and outgoings.   
 
The City shall be responsible for the cost of providing utility services to the border of the 
Premises in accordance with the servicing specifications set out in Schedule G. The Subtenant 
shall be responsible for all costs associated with connecting utilities to the Building(s) and 
improvements within the Premises. The Subtenant shall be responsible for all incremental costs 
for upgrading the capacity of such utility services if the Subtenant’s requirements for utilities 
result in increased capacity specifications to the ones set out in Schedule G. Until the date set 
out in Section 4.3(b), the City shall be responsible for all costs associated with upgrading utilities 
required due to a new City mandate, direction or requirement, except to the extent to which 
such changes arise as a result of a change to the designs set out in Schedule F of this Sublease. 
 
2.6 Interest on Amounts in Arrears 
 
All unpaid amounts due by the Subtenant to the City under this Sublease shall bear interest at 
the rate of 18.00 per cent per annum, calculated monthly not in advance from the date any such 
amount is due and payable until paid.  The City shall adjust the interest rate from time to time in 
accordance with City of Kelowna bylaws.  The City will have all the remedies for the collection 
of such interest, if unpaid after demand, as in the case of Rent in arrears, but this stipulation for 
interest will not prejudice or affect any other remedy of the City under this Sublease. If the 
Subtenant fails to pay taxes under Section 3.1 when due, then Section 3.2 will apply rather than 
this Section 2.6. 
 
2.7 Goods and Services Taxes 
 
The Subtenant agrees to pay to the City at the times required by the applicable legislation all 
goods and services taxes or harmonized sales taxes payable under the Excise Tax Act, R.S.C. 
1985, c. E-15, or such other tax as may be substituted for those taxes from time to time. 
 
2.8  Rent and Other Charges During Irregular Periods 
 
All Rent and other charges, including the Airport Maintenance charge, reserved herein will be 
deemed to accrue from day to day, and if for any reason it will become necessary to calculate 
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Rent for irregular periods of less than one year, an appropriate pro-rata adjustment will be made 
on a daily basis in order to compute Rent for that irregular period. 
 
3. PAYMENT OF TAXES 
 
3.1 Payment of Taxes 
 
Except as otherwise provided in Section 3.2, the Subtenant will in each and every year during 
the Term, not later than the day immediately preceding the date or dates on which real property 
taxes and other charges imposed upon real property within the Province of British Columbia 
become due and payable, whether monthly, quarterly, twice yearly, or otherwise, but subject 
always to the Subtenant’s rights to appeal or review in due course,  pay and discharge or cause 
to be paid and discharged all taxes, rates, duties, charges, and assessments, including school 
taxes, local improvement rates, and other charges that now are or will or may be levied, rated, 
charged, or assessed against the Premises, the Buildings, all other structures, all machinery, 
equipment, facilities, and other property of any nature whatsoever in or on them, whether such 
taxes, rates, duties, charges, and assessments are charged by any municipal, parliamentary, 
legislative, regional, school, or other authority during the Term and will indemnify and keep 
indemnified the City from and against payment of all losses, costs, charges, and expenses 
occasioned by or arising from any and all such taxes, rates, duties, charges, and assessments; 
and any such losses, costs, charges, and expenses incurred by the City may be collected by the 
City as Additional Rent. The Subtenant further covenants and agrees that during the Term it will 
deliver to the City for inspection, within 14 days of request by the City,  receipts for payments of 
all taxes, rates, duties, charges, and assessments, including school taxes, local improvement 
rates, and other charges in respect of the Premises, the Buildings, all other structures, all 
machinery, equipment, facilities, and other property of any nature whatsoever on or in the 
Premises or Buildings that were due and payable during the Term . The City will, not later than 
30 days following receipt of any assessment notices delivered to the City by any taxing authority 
relating to the Premises, the Buildings or any other structures, any machinery, equipment, 
facilities, and other property of any nature whatsoever on or in the Premises or Buildings, 
forward a copy of those notices to the Subtenant. The Subtenant will have the right to appeal 
any assessment of the Premises or the Buildings or any other tax, rate, duty, charge, or amount 
referred to in this Section 3.1 provided that such appeal will be at the sole cost and expense of 
the Subtenant. The City will cooperate with the Subtenant, at the Subtenant’s expense, in order 
to assist the Subtenant with any such appeal. 
 
The Subtenant will be responsible for the payments referred to in this Section 3.1 from the 
Commencement Date. 
 
3.2 Delinquent Taxes 
 
If the Subtenant in any year during the Term fails to pay the taxes under Section 3.1 when due, 
the Subtenant will, subject to its rights to appeal or review, pay to the City, on demand, interest 
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on the amount outstanding at the percentage rate or rates established by the Province of British 
Columbia, the Authority, or any other taxing authority for unpaid real property taxes in the 
Province of British Columbia. 
 
3.3 Payment of Utility Services 
 
The Subtenant covenants with the City to pay for or cause to be paid when due to the providers 
thereof all charges for all utilities and services used in or supplied to the Premises and the 
Buildings throughout the Term, including without limitation gas, electricity, light, heat, power, 
telephone, cable, internet, water, and will indemnify and keep indemnified the City from and 
against payment of all losses, costs, charges, and expenses occasioned by or arising from any 
and all such charges, and any such loss, costs, charges, and expenses that relate to such charges 
suffered by the City may be collected by the City as Additional Rent. 
 
3.4 Business Tax and Licence Fees 
 
The Subtenant covenants with the City to pay for or cause to be paid when due every tax and 
permit and licence fee in respect of the use or occupancy of the Premises by the Subtenant (and 
any and every subsubtenant, permittee, and licensee) whether such taxes or permit and licence 
fees are charged by any municipal, parliamentary, legislative, regional, or other authority during 
the Term, and will indemnify and keep indemnified the City from and against payment of all 
losses, costs, charges, and expenses occasioned by or arising from any and all such taxes and 
permit and licence fees; and any such loss, costs, charges, and expenses that relate to such 
charges incurred by the City may be collected by the City as Additional Rent. 
 
4. CONSTRUCTION 
 
4.1 Subtenant to Construct Buildings 
 

(a) Prior to the commencement of any development on the Premises and within 8 
(eight) months after the City Condition Removal Date, the Subtenant will apply 
to the Authority for a Development Permit and any other permits necessary to 
construct the Buildings, and at the same time deliver to the City drawings, 
elevations (where applicable), specifications (including the materials to be used), 
locations (where applicable), and exterior decoration and design of the proposed 
Buildings, for the City’s approval, which approval the City agrees not to 
unreasonably withhold or delay if such documents comply with the design 
requirements set out in Schedule E and are in substantial conformity with one of 
the two sets of plans and specifications attached to this Sublease as Schedule F. 
Upon receipt of the City’s approval and a building permit from the Authority, the 
Subtenant will construct the Buildings, together with other facilities ancillary to 
and connected with the Buildings on the Premises, expeditiously and in a good 
and workmanlike manner and in substantial accordance with the drawings, 
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elevations, specifications (including materials to be used), location on the 
Premises, and exterior decoration and design all upon which the issuance of the 
building permits by the Authority having jurisdiction are based.  

(b) The City has approved the development of the Premises in accordance with the 
drawings and design set out in Schedule E and F hereto.  
 

(c) Any changes to the drawings, specifications, location, exterior decoration,   
design, or exterior appearance of the Buildings or the appearance of the Premises 
will first be approved by the City, which approval the City agrees not to 
unreasonably withhold or delay provided such changes are in substantial 
accordance with the plans approved by the City under subsection (a). 
 

(d) The City hereby acknowledges, represents and warrants that the City shall not 
require the Subtenant to use organized or unionized trade or labour personnel, 
suppliers, or contractors for the design, construction or completion of the 
Buildings. The City represents to the Subtenant that it has delivered all 
agreements, directives and documents in its possession or under its control that 
relate to any federal requirement that organized or unionized trade or labour 
personnel, suppliers, or contractors be used for the design, construction or 
completion of the Buildings. 
 

4.2 Substantial Completion of Buildings 
 
The Buildings will be deemed to have been Substantially Completed when the Architect or 
engineer of the Subtenant has issued a certificate to the City, signed and sealed by the Architect 
or engineer, certifying that: 
 

(a) the Buildings are “completed” in accordance with the Builders Lien Act (British 
Columbia) and substantially complete in all material respects in a proper and 
workmanlike manner and in accordance with the applicable plans, specifications, 
and supporting documents submitted to and accepted by the City upon which the 
issuance by the Authority of any development permit and building permits for the 
Buildings has been based, except for deficiencies the correction of which, in the 
opinion of the Architect or engineer, is adequately ensured; 

 
(b) all building bylaws and regulations of the Authority have been complied with by 

the Subtenant except for deficiencies the correction of which, in the opinion of 
the Architect or engineer, is adequately ensured; 

 
(c) all permits for occupancy that may be required by the Authority have been 

obtained and all licenses or permits required to operate the Buildings as a Hotel 
have been obtained, which licences and permits the Subtenant shall diligently 
pursue; and 
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(d) the Buildings are ready for occupancy. 

 
For purposes other than Section 4.2(b), Substantial Completion may be achieved in respect of 
portions of the Buildings. 
 
4.3 Deadlines for Commencement of Construction and Substantial Completion of 

Buildings 
 
The Subtenant covenants and agrees with the City that, subject always to Article 10: 
 

(a) Commencement of Construction of the Buildings will take place on or before the 
date that is nineteen (19) months following the City Condition Removal Date; and 

 
(b) all of the Buildings will be Substantially Completed in accordance with the 

requirements of Section 4.2 on or before the date that is fifty five (55) months 
following the City Condition Removal Date. 

 
4.4 Termination Where Subtenant Defaults in Commencement of Construction or 

Substantial Completion 
 

(a) If Commencement of Construction does not occur by the date specified in 
Section 4.3(a), the City will have the right and option (subject to section 10) to 
terminate this Sublease and the provisions of Section 18.1 will apply, except as 
modified by Section 4.4(e). 
 

(b) If Substantial Completion of the Buildings does not occur by the date specified in 
Section 4.3(b) (as may be modified pursuant to section 10), then:  

 
(i) as a genuine pre-estimate of the losses incurred by the City due to the 

delay, including lost annual basic rent during the period of delay, 
inconvenience and increased costs to the City arising from ongoing 
construction at the Kelowna International Airport and the 
unavailability of the Hotel to the City and to the travelling public, the 
Subtenant shall pay the City $1,000.00 each day, beginning on the first 
day following the date specified in Section 4.3(b), as may be modified 
or extended by Section 10 herein, until the Buildings are Substantially 
Completed; and  
 

(ii) on or after the day that is three (3) months after the date for 
Substantial Completion set out in Section 4.3(b), above, as may be 
modified or extended by Section 10 herein, the City shall be entitled 
to provide the Subtenant with written notice requiring the Subtenant 
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to complete the Buildings and obtain all occupancy permits and 
licenses as set out in 4.2(c).  In the event that the Subtenant fails to 
complete the Buildings and obtain the Occupancy Permits and 
licenses as required in section 4.2(c) within twelve (12) months of 
receipt of such notice, the City will have the right and option to 
terminate this Sublease and the provisions of Section 18.1 will apply, 
except as modified by Section 4.4(e).   

 
(c) If at any time after Commencement of Construction the Subtenant, in the 

reasonable opinion of the City, has failed to take any steps to build, construct, or 
obtain required permits or approvals for the Buildings for a period of eight (8) 
weeks, the City may provide a written notice to the Subtenant that the Subtenant 
has abandoned the Sublease (a “Notice of Abandonment”).  The Subtenant 
must, within six (6) weeks of receipt of a Notice of Abandonment, commence to 
diligently pursue the steps that are necessary to complete permitting approvals, 
construction and completion of the Buildings and thereafter diligently continue 
to do so until Substantial Completion.   
 

(d) In the event of a dispute between the City and the Subtenant as to whether or not 
the City is entitled to terminate this Sublease pursuant to the provisions of this 
Section 4.4, the City and the Subtenant agree to submit such dispute to 
arbitration. 

 
(e) If the City terminates this Sublease under this Section 4.4, then the City will be 

entitled to retain, as liquidated damages and not as a penalty, 100% of the Basic 
Rent paid to the City at the time of termination, which is 50% of the Basic Rent 
payable by the Subtenant to the City under this Sublease. 

 
(f) If the City terminates this Sublease under this Section 4.4, then the City will be 

entitled to, by providing written notice to the Subtenant within 21 days following 
Termination, require that the Subtenant remove any and all improvements done 
by or on behalf of the Subtenant during the Term.  Upon such notice, the specified 
improvements shall become the property of the Subtenant and the Subtenant 
shall commence to diligently remove such improvements within 14 days of 
receipt of such notice and shall complete removal within 28 days or, in the event 
the removal of such improvements will take greater than 28 days, commence 
removal of within the said 14 day period and thereafter promptly and diligently 
and continuously proceed with removal, failing which the City may, without 
notice or compensation to the Subtenant, dispose of such improvements as it 
sees fit and the Subtenant shall reimburse the City for its costs of doing so 
(including a 15% administration fee) within 21 days of receipt of an invoice from 
the City.  The City’s rights and the Subtenant’s obligations under this section shall 
survive the expiry or earlier termination of this Sublease. 
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4.5 Fire and Liability Insurance During Construction of Buildings 
 

(a) The Subtenant will effect or will cause its contractor or contractors to effect prior 
to the Commencement of Construction of the Buildings, or any of them, and will 
maintain and keep in force until the insurance required under Article 6 is effected, 
insurance: 

 
(i) protecting both the Subtenant and the City and the City’s employees and 

agents (without any rights of cross claim or subrogation against the City) 
against claims for personal injury, death, or property damage, or other 
third-party or public liability claims arising from any accident or 
occurrence upon, in, or about the Premises and from any cause, including 
the risks occasioned by the construction of the Buildings, and to an 
amount reasonably satisfactory to the City, for any personal injury, death, 
property, or other claims in respect of any one accident or occurrence; and 

 
(ii) protecting both the Subtenant and the City and the City’s employees and 

agents from loss or damage (without any rights of cross-claim or 
subrogation against the City) to the Buildings and all fixtures, equipment, 
improvements, and building materials on the Premises from time to time 
both during and after construction (but which may be by policies effected 
from time to time covering the risk during different phases of construction 
of the Buildings) against fire, earthquake, and all other perils from time to 
time customarily included in the usual all-risks builders’ risk form of policy 
applicable to similar properties during construction and effected in the 
Province of British Columbia by prudent owners, and such other perils as 
the City may reasonably require to be insured against to the full insurable 
value thereof at all times and in any event in the amount sufficient to 
prevent the City or the Subtenant being deemed co-insurer. 

 
(b) All of the provisions of Article 6 respecting insurance that are of general 

application will apply to the insurance applying during construction of the 
Buildings required by this Section 4.5. 

 
4.6 As-Built Drawings 
 
The Subtenant shall, within three (3) months of Substantial Completion of each Building on the 
Premises provide the City with as-built drawings. 
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5. USE OF LANDS AND BUILDINGS 
 
The Subtenant covenants and agrees with the City that neither the Premises nor the Buildings, 
nor any part of the Premises or the Buildings, will be used for any purposes except that of an on-
site airport hotel, including all aspects normally associated therewith, such as rooms, lobbies, 
coffee shops, restaurants, lounges, pools, fitness facilities, outdoor social and dining areas, 
banquet facilities, meeting rooms and a business centre, unless otherwise approved by the City 
in its sole discretion.  The Building(s) shall not exceed 10 storeys in height.   
 
The Subtenant covenants and agrees with the City that the Building(s) shall be operated as a 
“Sutton Place” branded hotel that is constructed, finished and appointed to the same level as 
the Sutton Place, Halifax. The Subtenant shall not change the branding of the hotel and shall 
not permit the hotel to fall below a British Columbia Automobile Association (BCAA) four 
diamond rating (save and except expectation to provide valet service) without the consent of 
the City, which the City may withhold in its sole discretion.     
 
6. INSURANCE 
 
6.1 Insurance 
 
The Subtenant shall obtain and maintain during the Term insurance in accordance with the 
requirements of Schedule B. For clarity, the insurance requirements set out in Schedule B are 
minimum requirements and are not to be interpreted in a manner that limits the Subtenant’s 
obligations under this Sublease and the Subtenant shall be responsible for obtaining and 
maintaining such additional insurance as would a prudent subtenant having similar obligations 
and interests to those of the Subtenant under the terms of this Sublease.  
 
6.2 Release of City from Liability for Insured Loss or Damage 
 
The Subtenant hereby releases the City and its elected and appointed officials, officers, 
employees, agents, representatives, contractors, successors, and assigns from any and all 
liability for loss or damage caused by any of the perils against which the Subtenant has insured, 
or pursuant to the terms of this Sublease is obligated to insure, the Buildings, or any part or parts 
of them, and the Subtenant hereby covenants to indemnify and save harmless the City and its 
respective elected and appointed officials, officers, employees, agents, representatives, 
contractors, successors, and assigns from and against all manner of actions, causes of action, 
suits, damages, losses, costs, claims, and demands of any nature whatsoever relating to such 
insured loss or damage, or loss or damage that the Subtenant is obligated to insure. 
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6.3 Payment of Loss Under the Insurance Policies Referred to in Section 4.5 and Section 
2.4 of Schedule B 

 
(a) The insurance monies payable under any or all of the policies of insurance 

referred to in Section 4.5 of this Sublease and Section 2.4 of Schedule B will, 
notwithstanding the terms of the policy or policies, be paid to the order of the 
Mortgagee, or to the order of the Trustee if there is no Mortgagee. 

 
(b) Subject to Article 8, the City and the Subtenant agree that the Mortgagee or 

Trustee (as the case may be) will use such insurance monies for the restoration, 
reconstruction, or replacement of the loss or damage in respect of which such 
insurance monies are payable under this Article 6 against certificates of the 
Architect engaged by the Subtenant or such other person as the City and the 
Subtenant may agree upon who is in charge of such restoration, reconstruction, 
or replacement. 

 
6.4 City’s Right to Repair and Receive the Insurance Proceeds 
 
Should the Subtenant fail to effect the restoration, reconstruction, or replacement of the loss or 
damage in respect of which the insurance monies are payable, without unreasonable delay, the 
City will be entitled to effect such restoration, reconstruction, or replacement and the 
Mortgagee or Trustee to whom such insurance monies are payable will pay or cause to be paid 
to the City such insurance monies in the same manner the Mortgagee or Trustee (as the case 
may be) would have done had the Subtenant effected such restoration, reconstruction, or 
replacement. 
 
7. REPAIRS AND MAINTENANCE 
 
7.1 City Not Obliged to Repair 
 
The City will not be obliged to furnish any services or facilities or to make repairs, alterations, or 
replacements in or to the Premises or the Buildings, the Subtenant hereby assuming the full and 
sole responsibility for the condition, operation, repair, replacement, maintenance, and 
management of the Premises and the Buildings. 
 
7.2 Repair by the Subtenant 
 
The Subtenant will during the Term, at its cost, by itself or by the use of agents, put and keep in 
good order and condition (reasonable wear and tear excepted so long as the reasonable wear 
and tear does not unreasonably affect the exterior appearance of the Buildings or the foundation 
or structure of the Buildings) the Premises and the Buildings, and the appurtenances and 
equipment of them, both inside and outside, including but not limited to fixtures, walls, 
foundations, roofs, vaults, elevators (if any) and similar devices, heating, cooling, and air-
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conditioning equipment, sidewalks, landscaping, yards and other like areas, water and sewer 
mains and connections, water, steam, gas, and electric pipes and conduits, and all other fixtures 
on the Premises and the Buildings and machinery and equipment used or required in the 
operation of them, whether or not enumerated in this Sublease, and will, in the same manner 
and to the same extent as a prudent owner, make any and all necessary repairs, replacements, 
alterations, additions, changes, substitutions, and improvements, ordinary or extraordinary, 
foreseen or unforeseen, structural or otherwise, and keep the Buildings and aforesaid fixtures, 
appurtenances, and equipment fully usable for all of the purposes for which the Buildings were 
erected and constructed and the specified fixtures, appurtenances, and equipment were 
supplied and installed. Such repairs and replacements will be in all respects to the standard at 
least substantially equal in quality of material and workmanship to the original work and 
material in the Buildings and aforesaid fixtures, appurtenances, and equipment and shall meet 
the standards as per section 5. 
 
7.3 Subtenant Not to Commit Waste or Injury 
 
The Subtenant will not commit or permit waste to the Premises or the Buildings or any part of 
them (reasonable wear and tear excepted so long as the reasonable wear and tear does not 
unreasonably affect the exterior appearance of the Buildings or the foundation or structure of 
the Buildings); nor will the Subtenant injure or disfigure the Premises or the Buildings or willingly 
permit them to be injured or disfigured in any way. 
 
7.4 No Unlawful Purpose 
 
The Subtenant will not use or occupy or permit to be used or occupied the Premises or the 
Buildings or any part of them for any illegal or unlawful purpose or in any manner that will result 
in the cancellation of any insurance, or in the refusal of any insurers generally to issue any 
insurance as requested. 
 
7.5 At Expiration Deliver Up Premises and Buildings 
 
At the expiration or other termination of this Sublease, the Subtenant will, unless Section 29.2 
applies or except as may be otherwise expressly provided in this Sublease, surrender and deliver 
up the Premises with the Buildings and the fixtures, appurtenances, and equipment attached 
thereto, including all replacements and substitutions, in good order and condition, reasonable 
wear and tear excepted so long as the reasonable wear and tear does not unreasonably affect 
the exterior appearance of the Buildings or the foundation or structure of the Buildings.  If the 
Subtenant does not do so, the City may do so on behalf of the Subtenant and any amounts paid 
by the City in putting the Premises and Buildings into the condition required, together with all 
costs and expenses of the City, will be reimbursed to the City by the Subtenant on demand, plus 
a 15% administration fee together with interest at the rate specified in Section 2.6.  The City’s 
rights and the Subtenant’s obligations under this section shall survive the expiry or earlier 
termination of this Sublease. 
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7.6  Required Improvement Removal 
 
Notwithstanding anything to the contrary in this Sublease, the City will be entitled to, by 
providing written notice to the Subtenant within 21 days following Termination, require that the 
Subtenant remove any and all improvements, including any or all of the Buildings, done by or on 
behalf of the Subtenant during the Term and leave the Premises in a level and debris-free 
condition.  Upon such notice, the specified improvements shall become the property of the 
Subtenant and the Subtenant.  The Subtenant shall apply for a demolition permit within 30 days 
following receipt of notice from the City under this Section, shall commence demolition within 
30 days of receipt of a demolition permits and thereafter shall promptly and diligently and 
continuously proceed with removal, failing which the City may, without notice or compensation 
to the Subtenant, dispose of such improvements as it sees fit and the Subtenant shall reimburse 
the City for its costs of doing so (including a 15% administration fee) within 21 days of receipt of 
an invoice from the City.  The City’s rights and the Subtenant’s obligations under this section 
shall survive the expiry or earlier termination of this Sublease. 
 
7.7 Lands Accepted “As Is” 
 
The Subtenant accepts the Premises “as is” knowing the condition of the Premises, and agreeing 
that the City has made no representation, warranty, or agreement with respect to the Premises, 
except as may be otherwise expressly provided in this Sublease. 
 
7.8 Repairs to Buildings by City 
 
If at any time during the Term the Subtenant fails to maintain the Premises and maintain, repair, 
or replace the Buildings and the fixtures, appurtenances, and equipment of them, both inside 
and outside, in the condition required by the provisions of Section 7.2, the City through its 
agents, employees, contractors, and subcontractors may, but will not be obliged to, enter upon 
those parts of the Premises and the Buildings required for the purpose of making the repairs 
required by Section 7.2. The City will make such repairs, only after giving the Subtenant 30 days’ 
written notice of its intention so to do, or in circumstances where for good and valid reason the 
City requires a lesser amount of notice, the City may, acting reasonably, provide notice of a 
shorter period. In the case of an emergency that may result in injury or loss of life or damage to 
City property or the property of others the City may proceed without any notice.  Any amount 
paid by the City in making such repairs to the Premises and the Buildings or any part or parts 
thereof, together with all costs and expenses of the City, will be reimbursed to the City by the 
Subtenant on demand plus a 15% administration fee together with interest at the rate specified 
in Section 2.6. 
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7.9 Removal of Ice and Snow  
 
The Subtenant covenants and agrees with the City at any time during the Term, at its cost, by 
itself or by the use of agents, to keep the Premises clean from ice and snow and to ensure that 
any snow cleared from the Premises is contained on the Premises. 
 
8. DAMAGE OR DESTRUCTION 
 
8.1 Rent Not to Abate 
 
The partial destruction or damage or complete destruction by fire or other casualty of the 
Buildings will not terminate this Sublease or entitle the Subtenant to surrender possession of 
the Premises or the Buildings or to demand any abatement or reduction of the Rent or other 
charges payable under this Sublease, any law or statute now or in the future to the contrary. 
 
8.2 Subtenant’s Obligations When the Buildings Are Damaged or Partially Destroyed 
 
The Subtenant covenants and agrees with the City that in the event of damage to or partial 
destruction of the Buildings, the Subtenant, subject to the regulations and requirements of the 
Authority and any other government authority having jurisdiction, will repair, replace, or restore 
any part of the Buildings so destroyed.   
 
Notwithstanding the foregoing, the Subtenant may terminate this Sublease instead of 
repairing, replacing or restoring any part of the Buildings under this section if: 

(a) at the time of the damage or partial destruction the remaining Term on the Sublease 
(inclusive of any executed extensions or amendments) is less than fifteen (15) years;  and 
 

(b) no insurance monies under any insurance policy taken out by the Subtenant in respect of 
the Buildings are available to finance the repair, replacement or restoration of the 
Buildings and the absence of such insurance monies is not due to the Subtenant’s failure 
to insure as required by the terms of this Sublease or the insurer denying coverage as a 
result of an act or omission of the Subtenant or anyone for whom the Subtenant is 
responsible at law. 

 
8.3 Subtenant’s Obligations When the Buildings Are Completely or Substantially 

Destroyed 
 
The Subtenant covenants and agrees with the City that in the event of complete or substantially 
complete destruction of the Buildings, the Subtenant, subject to the regulations and 
requirements of the Authority and any other government authority having jurisdiction, will 
reconstruct or replace the Buildings with structures comparable to those being replaced. 
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Notwithstanding the foregoing, the Subtenant may terminate this Sublease instead of 
reconstructing or replacing the Buildings with structures comparable to those being replaced 
under this Section if: 

(a) at the time of the complete or substantially complete destruction the remaining Term on 
the Sublease (inclusive of any executed extensions or amendments) is less than thirty 
(30) years; and 
 

(b) no insurance monies under any insurance policy taken out by the Subtenant in respect of 
the Buildings are available to finance the reconstruction or replacement of the Buildings 
and the absence of such insurance monies is not due to the Subtenant’s failure to insure 
as required by the terms of this Sublease or the insurer denying coverage as a result of 
an act or omission of the Subtenant or anyone for whom the Subtenant is responsible at 
law. 

  
 
8.4 Replacement, Repair, or Reconstruction Under Sections 8.2 or 8.3 to Be Carried Out 

in Compliance with Section 7.2 and Article 9 
 
Any replacement, repair, or reconstruction of the Buildings or any part of the Buildings pursuant 
to the provisions of Sections 8.2 or 8.3 will be made or done in compliance with the provisions of 
Section 7.2 and Article 9. 
 
9. REPLACEMENT, CHANGES, ALTERATIONS, AND SUBSTITUTIONS 
 
The Subtenant will not make or permit to be made any changes, alterations, replacements, 
substitutions, or additions affecting the structure of the Buildings, the major electrical and/or 
mechanical systems contained in them, or the exterior decoration, design, or appearance of the 
Buildings without the written approval of the City, which approval the City will not unreasonably 
withhold or delay. No such changes, alterations, replacements, substitutions, or additions will 
be undertaken until the Subtenant has submitted or caused to be submitted to the City 
drawings, elevations (where applicable), specifications (including the materials to be used), 
locations (where applicable), and exterior decoration and design of the proposed changes, 
alterations, replacements, substitutions, or additions, and until they have been approved in 
writing by the City, which approval the City agrees not to unreasonably withhold or delay.   
 
The Subtenant covenants and agrees with the City that, subject to Article 10, all such changes, 
alterations, replacements, substitutions, and additions undertaken by or for the Subtenant once 
begun will be prosecuted with due diligence to completion. All such changes, alterations, and 
additions will meet the requirements of the Authority and any other government authorities 
having jurisdiction. For clarity, the Subtenant shall be required to obtain a Kelowna International 
Airport facility alteration permit or such other permit required by the Kelowna International 
Airport from time to time. The Subtenant shall apply for such permits at least 60 days prior to 
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the desired commencement of any such changes, alterations, replacements, substitutions, or 
additions. 
 
The Subtenant shall not install, hang, affix or place any signs on the Buildings or on the Premises 
without the written consent of the City.  The Subtenant shall  be permitted to affix signs 
advertising the Hotel brand on all sides of the Buildings, and at both ground level and the top of 
the Buildings.   Such  signage is  subject only to approval by the City (acting reasonably)  of size, 
brightness, and other such parameters in accordance with applicable City of Kelowna bylaws. 
 
10. UNAVOIDABLE DELAYS 
 
If, by reason of circumstances beyond the reasonable control of the Subtenant and not avoidable 
by the exercise of reasonable effort or foresight by the Subtenant, including without limitation 
strike, lock out, or other labour dispute, material or labour shortage not within the control of the 
Subtenant, unavailability of labour, supply chain delays or failures, stop-work order issued by 
any court or tribunal of competent jurisdiction (provided that such order was not issued as the 
result of any act or fault of the Subtenant or of any one employed by it directly or indirectly), fire 
or explosion, flood, wind, water, earthquake, act of God whether on the Lands or elsewhere, 
pandemic, epidemic, or communicable disease (including a mass influenza outbreak or any 
other illness or health issue or any event or situation that a governmental authority has labelled 
a pandemic or epidemic), the Subtenant is, in good faith and without default or neglect on its 
part, prevented or delayed in the Commencement of Construction or the prosecution of 
construction or in the Substantial Completion or completion of the Buildings or repair of the 
Buildings or any part or parts of them which under the terms of this Sublease the Subtenant is 
required to do by a specified date or within a specified time or, if not specified, within a 
reasonable time, the date or period of time within which the work was to have been completed 
will be extended by the City by a reasonable period of time at least equal to that of such delay or 
prevention; and the Subtenant will not be deemed to be in default if it performs and completes 
the work in the manner required by the terms of this Sublease within such extended period of 
time or within such further extended period of time as may be agreed upon from time to time 
between the City and the Subtenant. If the City and the Subtenant cannot agree as to whether 
or not there is a prevention or delay within the meaning of this Article, or they cannot agree as 
to the length of such prevention or delay, then such matter will be determined by reference to 
arbitration. For the purposes of this Article 10 the inability of the Subtenant to meet its financial 
obligations under this Sublease or otherwise will not be a circumstance beyond the reasonable 
control of the Subtenant and not avoidable by the exercise of reasonable effort or foresight by 
the Subtenant. 
 
The Subtenant will act diligently and take all reasonable steps to remove the cause or causes of 
delay in the Commencement of Construction or completion of the Buildings. 
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11. BUILDERS’ LIENS 
 
11.1 Subtenant to Remove Liens 
 
The Subtenant will, throughout the Term at its own cost and expense, cause any and all builders’ 
liens and other liens for labour, services, or materials alleged to have been furnished with respect 
to the Premises or the Buildings, which may be registered against or otherwise affect the 
Premises or the Buildings, to be paid, satisfied, released (including, without limitation, the 
release of all such liens from the interest of the City in the Lands), or vacated within 30 days after 
the City sends to the Subtenant written notice by registered mail of any claim for any such lien. 
Provided however that in the event of a bona fide dispute by the Subtenant of the validity or 
correctness of any claim for any such lien the Subtenant will not be bound by the foregoing, but 
will be entitled to defend against the claim in any proceedings brought in respect of the claim 
after first paying into court the amount claimed or sufficient security, and such costs as the court 
may direct, or the Subtenant may provide, as security in respect of such claim, an irrevocable 
letter of credit, lodged with the City, for 120% of the full amount of any claim for any such lien, 
the amount of which letter of credit will be increased every six months to include interest on the 
claimed amount at the Prime Rate, calculated semi-annually not in advance from the date any 
such claim is registered against or otherwise affects the Premises or the Buildings, continuing so 
long as the proceedings continue and which letter of credit will be on terms sufficient to protect 
the City’s interest in the Premises and the Buildings and in a form reasonably satisfactory to the 
City and will be issued by one of the chartered Banks of Canada; and, upon being entitled to do 
so, the Subtenant will register all such documents as may be necessary to cancel such lien from 
the Premises and the Buildings, including the City’s interest in them. 
 
11.2 City Not Responsible for Liens 
 
It is agreed that the City will not be responsible for claims of builders’ liens filed by persons 
claiming through the Subtenant or persons for whom the Subtenant is in law responsible. The 
Subtenant acknowledges and agrees that the improvements to be made to the Premises are 
made at the Subtenant’s request solely for the benefit of the Subtenant and those for whom the 
Subtenant is in law responsible.  
 
12. INSPECTION  
 
12.1 Inspection by City 
 
The City and the Subtenant agree that it will be lawful for a representative of the City at all 
reasonable times during the Term to enter the Premises and the Buildings, or any of them and 
to examine their condition. The City will give to the Subtenant notice of any repairs or 
restorations required in accordance with Section 7.2 and the Subtenant will, within 30 days after 
every such notice or such longer period as provided in Section 18.2, well and sufficiently repair, 
restore, and make good accordingly. 
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12.2  Inspection by Subtenant 
 
Prior to the Commencement Date the Subtenant and its agents and employees shall have a 
licence, exercisable on 15 days’ prior written notice to the City, to enter upon the Premises from 
time to time, at the Subtenant’s sole risk and expense, for the purpose of making inspections, 
surveys, tests and studies of the Premises. The Subtenant agrees to: 
 

(a) release and indemnify, and hold harmless, the City from and against any and all actions, 
causes of actions, liability, demands, losses, costs and expenses (including legal fees and 
disbursements) which the City or any third party may suffer, incur, be subject to or liable 
for, arising out of or in any way related to or in connection with the exercise by the 
Subtenant of its rights under this Section; and 
 

(b) leave the Premises in the same condition as that in which the Subtenant found the 
Premises, including by removing any equipment, refuse or other matter brought onto 
the Premises by the Subtenant or its agents or contractors. 

 
13. OBSERVANCE OF REGULATIONS & ENCUMBRANCES 
 
The Subtenant covenants with the City that, notwithstanding any other provision of this 
Sublease to the contrary, throughout the Term the Subtenant will comply with all provisions of 
law, including without limitation municipal, regional, provincial, and federal legislative 
enactments concerning, without limitation, all environmental, police, fire, and sanitary 
regulations, all aeronautics and aviation-related regulations, including the Aeronautics Act and 
the Canadian Aviation Regulations, zoning and building bylaws, and any municipal, regional, 
provincial, federal or other government regulations that relate to the construction and erection 
of the Buildings, to the equipment and maintenance of the Buildings, to the operation, 
occupation, and use of the Buildings or the Premises to the extent that the Subtenant operates, 
occupies, and uses the Buildings or the Premises, whether by subletting them or any part of 
them or otherwise, and to the making of any repairs, replacements, alterations, additions, 
changes, substitutions, or improvements of or to the Buildings, the Premises, or any part of 
them.  For certainty, the Subtenant shall fully observe and comply with all municipal bylaws and 
the British Columbia Building Code notwithstanding any rule of law restricting the applicability 
of such bylaws and the Building Code to airports, aviation and aeronautics-related activities.   
 
The Subtenant shall observe and comply with all charges and encumbrances registered on title 
to the Lands, as they apply to the Premises.   
 
In addition to the above, the Subtenant shall observe and comply with all policies and directives 
of the City with respect to operations at the Kelowna International Airport and the surrounding 
area.   
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14. INDEMNITY 
 
14.1 Breach, Violation, or Non-performance of Covenants by Subtenant 
 
The Subtenant will indemnify, defend and save harmless the City, the Head Landlord, and their 
elected and appointed officials, officers, employees, agents, representatives, contractors, 
successors, and assigns (the “City and the Head Landlord Indemnitees”) from any and all manner 
of actions, causes of action, suits, damages, loss, costs, builders’ liens, claims, and demands of 
any nature whatsoever relating to and arising during the Term and any extension or renewal 
thereof out of any breach, violation, or non-performance of any covenant, condition, or 
agreement in this Sublease to be fulfilled, kept, observed, and performed by the Subtenant. 
 
14.2 Injury, Damage, or Loss of Property 
 
Notwithstanding the provisions of Article 6, the Subtenant will indemnify, defend and save 
harmless the City, the Head Landlord and the City and the Head Landlord Indemnitees from any 
and all manner of actions, causes of action, suits, damages, loss, costs, claims, and demands of 
any nature whatsoever relating to and arising during the Term out of: 
 

(a) any injury to person or persons, including death resulting at any time therefrom, 
occurring in or about the Premises or the Buildings; and 

 
(b) any damage to or loss of property occasioned by the use and occupation of the 

Premises or the Buildings, 
 
however, no provision of this Sublease will require the Subtenant to indemnify the City, the 
Head Landlord or City and the Head Landlord Indemnitees against any actions, causes of 
actions, suits, claims, or demands for damages arising out of the wilful or negligent acts or 
omissions of the City, the Head Landlord or City and the Head Landlord Indemnitees, unless the 
act or omission involves a peril against which the Subtenant is obligated to place insurance, in 
which case the release and indemnity specified in Section 6.2 absolves the City of all liability with 
respect to the act or omission. 
 
14.3 Indemnification Survives Termination of Sublease 
 
The obligation of the Subtenant to indemnify the City under any provision of this Sublease with 
respect to liability by reason of any matter arising prior to the end of the Term, including without 
limitation under the provisions of Sections 3.1, 3.3, 3.4, 6.2, 14.1, 14.2, and 25.1(g) will survive 
any termination of this Sublease, anything in this Sublease to the contrary notwithstanding. 
 
15. NO ASSIGNMENT, SUBSUBLEASE AND MORTGAGE 
 
15.1 Subletting and Assigning 
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The Subtenant may not assign this Sublease or the benefit of this Sublease, or sublet the 
Premises or any part of the Premises, without the prior written consent of the City, nor may the 
Subtenant charge, or encumber, or purport to charge, or encumber the Subtenant’s interest in 
the Premises or this Sublease without the prior written consent of the City. The City may 
withhold such consents at its sole discretion and without reason. Notwithstanding the 
foregoing, the Subtenant may, without the consent of the City, assign this Sublease to an 
Affiliate, provided that the Subtenant provides the City with notice of such assignment within 
14 days of the assignment.   
 
Every permitted assignment, sub-sublease or sharing of possession of the Premises or any part 
of the Premises shall meet the requirements of Section 4.02.01 of the Head Lease.   
 
15.2 Mortgaging by Subtenant 
 
The Subtenant will not mortgage its subleasehold interest under this Sublease and its interest 
in the leasehold improvements, Premises and the Buildings without the consent of the City, 
including mortgage (whether by assignment or sublease) for the purpose of financing and 
refinancing the cost of constructing the Buildings.  The City, acting reasonably, will grant any 
request by the Subtenant for an assignment of its interest in the Sublease (or a portion thereof) 
required to facilitate a financing of the construction of the Buildings, or the Subtenant’s Basic 
Rent.  
 
15.3 Subtenant to Comply with All of its Obligations in Respect of Assignments, 
Subsubleases, Subtenancies and Mortgages 
 
The Subtenant will observe and perform all of its obligations incurred in respect of assignments, 
subsubleases, agreements for sublease, and Mortgages of its subleasehold interest in the 
Buildings, and will not allow any such obligations to be in default; and if any such default occurs, 
the City may, but will not be obliged to, rectify such default for the account of the Subtenant, 
and any amount paid by the City in so doing, together with all costs and expenses of the City, 
will be reimbursed to the City by the Subtenant on demand plus an administration fee of 15% 
together with interest at the rate specified in Section 2.6. 
 
15.4 Assignment by City  
 
In the event that the City transfers or assigns the Lands or this Sublease, or any portions thereof, 
the City shall  (i) provide the Subtenant with notice of the intended assignment at least seven (7) 
days prior to the assignment; and (ii) not enter into any such assignment agreement unless the 
City causes this Sublease, and all right and obligations thereunder, to be assigned to the 
assignee.   
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16. MORTGAGE  
 
16.1 Rights of Mortgagee  
 
The Mortgagee under any Mortgage referred to in Section 15.2 may enforce such Mortgage and 
acquire title to the subleasehold estate in any lawful way and, by its representative or by a 
receiver, as the case may be, take possession of and manage the Premises, and upon foreclosure 
of such mortgage may sell or assign the subleasehold estate; and the purchaser or assignee of 
the subleasehold estate will be liable to perform the obligations imposed upon the Subtenant 
by this Sublease only so long as such purchaser or assignee has ownership or possession of such 
subleasehold estate. 
 
16.2  Notice to and Remedies of Mortgagee 
 

(a) No re-entry, termination, acceptance of surrender, disclaimer, or forfeiture of this 
Sublease by the City or by a receiver, interim receiver, receiver-manager, 
liquidator, custodian, or trustee will be valid against the Mortgagee who has 
executed and delivered to the City a tripartite agreement in the form attached 
hereto as Schedule C unless the City first has given to the Mortgagee notice of 
the default entitling the City to re-enter, terminate, or forfeit this Sublease, 
specifying the nature of that default and stating the City's intention to take such 
proceedings and requiring the Mortgagee: 
 
(i)  to cure the default specified in the notice within a period of 30 days from 

the date of receipt of that notice by the Mortgagee; or 
 
(ii)  if the default is other than the failure to pay Rent or any other sums 

required to be paid to the City by any provisions of this Sublease and if the 
default cannot reasonably be cured within such 30 day period, then to 
immediately commence to cure the default and to diligently prosecute to 
conclusion all acts necessary to cure the default, and the City hereby 
grants the Mortgagee access to the Premises and the Buildings for that 
purpose. 

 
(b)  If the default is cured within the period specified, the Mortgagee will be entitled 

to become subtenant of the Premises and Buildings for the balance of the Term 
remaining at the date of the notice of default or contingency, providing that the 
Mortgagee attorns as subtenant to the City and undertakes to be bound by and 
to perform the covenants and agreements of this Sublease for so long as it 
remains subtenant and has not assigned the balance of the Term. If there is more 
than one Mortgage and more than one Mortgagee wishes to cure the default or 
contingency specified in the notice referred to in Section 16.2(a), then the City 
agrees to permit the curing of the default or contingency specified in such notice 
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and the assumption of the balance of the Term by that Mortgagee whose 
Mortgage ranks higher in priority; but if any Mortgagee has commenced a 
foreclosure action, the provisions of Section 16.2(c) will apply. 

 
(c) 

(i)  If the Mortgagee commences foreclosure proceedings against the 
Subtenant, whether or not the Subtenant is in default of the performance 
of its covenants and agreements with the City under this Sublease at the 
time such foreclosure proceedings are commenced, the City will not re-
enter, terminate, or forfeit this Sublease after the commencement of 
foreclosure proceedings on the ground of any default or contingency 
entitling the City to re-enter, terminate, or forfeit this Sublease if the 
Mortgagee: 
 
A.  first gives notice to the City of the foreclosure proceedings; 
 
B.  is actively prosecuting the foreclosure proceedings without undue 

delay; 
 
C.  cures the default or contingency within a period of 60 days from 

the date of receipt of notice from the City specifying the nature of 
the default or contingency, or if the default or contingency is other 
than the failure to pay Rent or any other sums required to be paid 
to the City by any provision of this Sublease and if such default or 
contingency cannot reasonably be cured within such 60 day 
period, immediately commences to cure the default and to 
diligently prosecute to conclusion all acts necessary to cure the 
default or contingency; and 

 
D.  performs and observes all of the Subtenant’s covenants and 

agreements under this Sublease and without undue delay 
diligently prosecutes to a conclusion the foreclosure proceedings 
commenced by the Mortgagee. 

 
(ii)  If the Mortgagee acquires title to the Subtenant’s interest in the Premises 

and the Buildings pursuant to the foreclosure proceedings, the Mortgagee 
will then become subrogated to the rights of the Subtenant under this 
Sublease, provided it attorns to the City as subtenant and undertakes to 
be bound by and to perform the covenants and agreements of this 
Sublease for so long as it remains subtenant and has not assigned the 
balance of the Term. If there is more than one Mortgage and more than 
one Mortgagee commences foreclosure proceedings, the right to cure any 
default or contingency granted by this Section 16.2(c) to a foreclosing 



   

 

Page 27 of 48 

 

Mortgagee will be granted to the Mortgagee whose Mortgage ranks 
higher in priority. 

 
(d)  If this Sublease becomes subject to termination or forfeiture pursuant to Article 

17 by reason of the bankruptcy or insolvency of the Subtenant and the Mortgagee 
has filed with the City notice of Mortgage in favour of the Mortgagee and 
specified an address for notice under Article 24, the City will give to the 
Mortgagee notice of the bankruptcy or insolvency of the Subtenant entitling the 
City to terminate or forfeit this Sublease, and stating the City’s intention to take 
such proceedings, and requiring the Mortgagee to cure any other default of the 
Subtenant; and the Subtenant’s other default will be deemed to have been 
sufficiently cured if the Mortgagee: 
 
(i)  commences foreclosure proceedings against the Subtenant as more 

particularly set out in Section 16.2(c); 
 
(ii)  takes possession and control of the Premises and the Buildings, or causes 

a receiver to be appointed, under the terms of the Mortgage or by a court 
of competent jurisdiction, who takes possession and control of the 
Premises and the Buildings, and the City hereby grants the Mortgagee or 
such receiver access to the Premises and the Buildings for that purpose; 

 
(iii)  cures every default within a period of 60 days from the date of receipt by 

the Mortgagee of the notice from the City of the bankruptcy or insolvency 
of the Subtenant, or if such default or defaults are other than the failure 
to pay Rent or any other sums required to be paid to the City by any 
provision of this Sublease and if such default or defaults cannot 
reasonably be cured within such 60 day period, immediately commences 
to cure the default and to diligently prosecute to conclusion all acts 
necessary to cure the default or defaults; and 

 
(iv)  attorns as subtenant to the City and undertakes to be bound by and to 

perform the covenants and agreements of this Sublease for so long as it 
remains subtenant and has not assigned the balance of the Term. 

 
If there is more than one Mortgagee, the right to take possession and control to cure any 
default and to assume the Sublease will be granted to the Mortgagee who wants to do 
so and whose mortgage ranks higher in priority. 
 
(e) Any re-entry, termination, or forfeiture of this Sublease made in accordance with 

the provisions of this Sublease as against the Subtenant will be valid and effectual 
against the Subtenant even though made subject to the rights of any Mortgagee 
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to cure any default of the Subtenant and to continue as subtenant under this 
Sublease. 

 
(f)  No entry upon the Premises or into the Buildings by the Mortgagee pursuant to 

this Section 16.2 for the purpose of curing any default or defaults of the 
Subtenant will release or impair the continuing obligations of the Subtenant. 

 
16.3  Mortgage Subject to City’s Rights Under Sublease 
 
Subject to the provisions of Section 16.2, every Mortgage will be made expressly subject to the 
rights of the City under this Sublease. 
 
16.4  Protection of Mortgagee (Tripartite Agreements) 
 
The City and the Subtenant agree that the obligations of the City under Section 16.2 are subject 
to the Mortgagee entering into an agreement in the form attached to this Sublease as Schedule 
C, whereby the Mortgagee covenants and agrees that if it acquires title to the Subtenant’s 
interest in this Sublease, but only for so long as it holds such title, it will perform and observe the 
covenants and agreements required of the Subtenant to be performed and observed, if not 
performed or observed by the Subtenant, whether or not the City has taken any steps to enforce 
performance or observance of any of the covenants and agreements in this Sublease to be 
performed or observed by the Subtenant. 
 
17. BANKRUPTCY OF SUBTENANT 
 
17.1  Events of Bankruptcy or Receivership 
 
The parties agree, subject to the provisions of Sections 16.2 and 16.4, that: 
 

(a)  if the Subtenant makes a general assignment for the benefit of creditors; or 
 
(b)  if the Subtenant institutes proceedings to be adjudicated bankrupt or insolvent 

or consents to the institution of bankruptcy or insolvency proceedings against the 
Subtenant or files an application or petition or answer or consent seeking 
reorganization or readjustment of the indebtedness of the Subtenant under the 
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 or the Companies’ Creditors 
Arrangement Act, R.S.C. 1985, c. C-36, as may be amended or replaced from time 
to time, or any law of Canada or any province of Canada relating to bankruptcy or 
insolvency, or consents to the filing of any such application or petition, or 
consents to the appointment of a receiver or receiver-manager; or 

 
(c)  if a receiver, interim receiver, receiver-manager, trustee, liquidator, or custodian 

of all or substantially all of the property of the Subtenant or of the Subtenant’s 
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subleasehold interest in the Premises and interest in the Buildings is appointed or 
applied for by the Subtenant or appointed pursuant to an instrument or by order 
of a court; or 

 
(d)  if a judgment, decree, or order is entered by a court of competent jurisdiction 

adjudging the Subtenant a bankrupt or insolvent or subject to the provisions of 
the Bankruptcy and Insolvency Act or determining that proceedings for re-
organization, arrangement, adjustment, composition, liquidation, or any similar 
relief under the Bankruptcy and Insolvency Act or the Companies’ Creditors 
Arrangement Act as may be amended or replaced from time to time, or any law 
of Canada or any province of Canada relating to bankruptcy or insolvency have 
been properly instituted otherwise than by the Subtenant, provided that such 
judgment, decree or order is not in good faith contested by the Subtenant; or 

 
(e) if any application or petition or certificate or order is made or granted for the 

winding-up or dissolution of the Subtenant, voluntary or otherwise, 
 

then in any such case the receiver, interim receiver, receiver-manager, liquidator, 
custodian, or trustee will have the right to disclaim this Sublease or to hold and retain the 
Premises and the Buildings for a period not exceeding six months from the effective date 
of any such appointment, bankruptcy order, assignment, judgment, decree, order, or the 
commencement of dissolution or winding-up, as the case may be, or until the expiration 
of the Term, whichever first happens, on the same terms and conditions as the Subtenant 
might have held the Premises and the Buildings had no such appointment, bankruptcy 
order, assignment, judgment, decree, or order been made or dissolution or winding-up 
commenced. 
 
If the receiver, interim receiver, receiver-manager, liquidator, or custodian holds and 
retains the Premises and the Buildings as aforesaid, it will during the specified period 
either: 
 
(f)  surrender possession at any time and the Term will thereupon terminate; or 
 
(g)  with the consent of the City, which the City may withhold in its sole discretion, 

sell, transfer, or otherwise dispose of all of the interest of the Subtenant in this 
Sublease and the Premises and the Buildings for the remainder of the Term or 
any part thereof and all of the rights of the Subtenant under this Sublease, 
notwithstanding anything to the contrary in Article 15 contained; or 

 
(h)  continue as subtenant for the balance of the Term remaining provided that the 

receiver, interim receiver, receiver-manager, liquidator, custodian, or trustee 
attorns as subtenant to the City and undertakes to be bound by and to perform 
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the covenants and agreements of this Sublease on the part of the Subtenant to 
be performed and observed. 

 
17.2  Certain Rights of the Parties 
 
The City and the Subtenant agree that: 
 

(a)  should the receiver, interim receiver, receiver-manager, liquidator, custodian, or 
trustee at any time before or after taking possession disclaim this Sublease or 
surrender possession to the City, its liability and the liability of the estate of the 
Subtenant and of the Subtenant for payment of Rent is limited to the period of 
time during which the receiver, interim receiver, receiver-manager, liquidator, 
custodian, or trustee remains in possession of the Premises and the Buildings for 
the purposes of the trust estate. If the receiver, receiver-manager, liquidator, 
custodian, or trustee disclaims this Sublease or surrenders possession, the City or 
the City's agents or employees authorized by the City may immediately or at any 
time thereafter re-enter the Premises and the Buildings without being liable for 
any prosecution or damages therefor, and may repossess and enjoy the Premises 
and the Buildings and all fixtures and improvements in and on them, except 
fixtures and improvements that are of the nature of usual subtenant’s fixtures and 
normally removable by subtenants and that are not part of the Buildings or the 
Premises; and such receiver, receiver-manager, liquidator, custodian, or trustee 
will  execute a surrender or assignment to the City in registrable form; 

 
(b)  entry into possession of the Premises and the Buildings by the receiver, interim 

receiver, receiver-manager, liquidator, custodian, or trustee and occupation of 
them by it while required for the purposes of the performance of its duties in its 
office will not be deemed to be evidence of an intention on its part to retain the 
Premises and the Buildings, nor affect its right to disclaim or to surrender 
possession pursuant to the provisions of Section 17.1; and 

 
(c) if after occupation of the Premises and the Buildings, the receiver, interim 

receiver, receiver-manager, liquidator, custodian, or trustee elects to retain 
them, and thereafter sells, transfers, or otherwise disposes of the Sublease, the 
Premises, and the Buildings and all interests and rights of the Subtenant in them 
and under this Sublease to a person approved by the court as provided by Section 
17.1, its liability and the liability of the Subtenant and the Subtenant’s estate for 
the payment of the Rent, if any, is limited to the period of time during which the 
receiver, interim receiver, receiver-manager, liquidator, custodian, or trustee 
remains in possession of the Premises and the Buildings. 

 
17.3  No Abatement of Rent 
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The receiver, receiver-manager, liquidator, custodian, or trustee will pay to the City for the 
period during which the receiver, receiver-manager, liquidator, custodian, or trustee has taken 
possession of or is managing the Premises and the Buildings pursuant to Section 17.1 the Rent 
calculated on the basis of this Sublease and payable in accordance with the terms of this 
Sublease. 
 
18. DEFAULT BY SUBTENANT 
 
18.1 Re-entry on Certain Defaults by Subtenant 
 
The City and the Subtenant agree that if: 
 

(a) the Subtenant defaults in payment of Basic Rent and such default continues for a 
period of 30 days after written notice of such default has been given by the City 
to the Subtenant; or 

 
(b) the Subtenant defaults in ensuring Commencement of Construction or 

Substantial Completion of the Buildings by the dates specified in Section 4.3 
(subject to adjustment under section 10)  and such default continues for a period 
of 15 days after written notice of intention to terminate this Sublease by reason 
of such default has been given by the City to the Subtenant, 

 
the City or the City’s agents or employees authorized by the City may immediately or at any time 
thereafter re-enter the Premises and the Buildings without being liable to any prosecution or 
damages therefor and may repossess and enjoy the Premises, the Buildings and all fixtures and 
improvements on the Premises except fixtures and improvements that are of the nature of usual 
subtenant’s fixtures and normally removable by subtenants, and that are not part of the 
Buildings or the Premises, as liquidated damages, without such re-entry and repossession 
constituting a forfeiture or waiver of the Rent paid or to be paid to the City, all of which Rent  
may be retained by the City as liquidated damages and not as a penalty (provided however that 
where the Subtenant has defaulted in the Commencement of Construction or the Substantial 
Completion of the Buildings as specified in Section 18.1(b) then a portion of the Basic Rent will 
be refunded to the Subtenant as provided in Section 4.4) and without forfeiture or waiver of the 
covenants to be performed by the Subtenant up to the date of such re-entry and repossession. 
 
18.2 Forfeiture on Certain Other Defaults by Subtenant 
 
The City and the Subtenant agree that if the Subtenant defaults in performing or observing any 
of its covenants or obligations under this Sublease (other than those referred to in Section 18.1) 
and the City has given to the Subtenant notice of such default and at the expiration of 30 days 
after the giving of such notice the default continues to exist or, in the case of a default that 
cannot with due diligence be cured within the period of 30 days, the Subtenant fails to proceed 
promptly after the giving of such notice to cure such default then the City or the City’s agents or 
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employees shall be authorized to re-enter the Premises and the Buildings without being liable 
to any prosecution or damages therefor, and repossess and enjoy the Premises and the Buildings 
and all fixtures and improvements (except for fixtures and improvements that are of the nature 
of usual subtenant’s fixtures and normally removable by subtenants, and that are not part of the 
Buildings or the Premises), as liquidated damages, without such re-entry and repossession 
working a forfeiture or waiver of the Rent and other money paid or to be paid to the City, all of 
which Rent may be retained by the City as liquidated damages and not as a penalty and without 
forfeiture or waiver of the covenants to be performed by the Subtenant up to the date of such 
re-entry and repossession. 

 
18.3 Co-Termination with Parkade Sublease 
 
The City and the Subtenant agree that the City may terminate this Agreement at any time the 
City and the Subtenant, or an Affiliate of the Subtenant, are not parties to a ground sublease of 
lands adjacent to the Premises under which the Subtenant shall construct and operate a parkade 
to serve the Kelowna International Airport.  The City shall not be liable to any prosecution or 
damages therefor, and may repossess and enjoy the Premises and the Buildings and all fixtures 
and improvements (except for fixtures and improvements that are of the nature of usual 
subtenant’s fixtures and normally removable by subtenants, and that are not part of the 
Buildings or the Premises), as liquidated damages, without such re-entry and repossession 
working a forfeiture or waiver of the Rent and other money paid or to be paid to the City, all of 
which Rent may be retained by the City as liquidated damages and not as a penalty and without 
forfeiture or waiver of the covenants to be performed by the Subtenant up to the date of such 
re-entry and repossession. 
 
This section shall be of no force and effect if by the date set out in section 28.2 of this Sublease: 

(a) the parties have not entered into a sublease for the construction of a parkade on lands 
adjacent to the Premises; and 

(b) the City waives the condition precedent set out in Section 28.2(a) by providing notice to 
the Subtenant.    

 
18.4 Remedies of City Are Cumulative 
 
The remedies of the City specified in this Sublease are cumulative and are in addition to any 
remedies of the City at law or equity. No remedy will be deemed to be exclusive, and the City 
may from time to time have recourse to one or more or all of the available remedies specified in 
this Sublease or at law or equity. In addition to any other remedies provided in this Sublease, the 
City will be entitled to restrain by injunction any violation or attempted or threatened violation 
by the Subtenant of any of the covenants or agreements under this Sublease. 
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18.5 Waiver by City 
 
The failure of the City to insist upon the strict performance of any covenant or agreement of this 
Sublease will not waive such covenant or agreement, and the waiver by the City of any breach 
of any covenant or agreement of this Sublease will not waive such covenant or agreement in 
respect of any other breach. The receipt and acceptance by the City of rent or other moneys due 
under this Sublease with knowledge of any breach of any covenant or agreement by the 
Subtenant will not waive such breach. No waiver by the City will be effective unless made in 
writing. 
 
19. COVENANTS OF CITY 
 
19.1 Covenant Respecting Charges and Encumbrances 
 
The City covenants with the Subtenant that the City has a good and marketable leasehold 
interest in the Lands and that the City has not at any time prior to the reference date of this 
Sublease made, done, committed, executed, or wilfully or knowingly permitted any act, deed, 
matter, or thing whatsoever whereby the City’s leasehold interest in the Lands or any part of the 
Lands are charged or encumbered in title or estate.    
 
19.2 Covenant Respecting Authority to Sublease 
 
The City covenants with the Subtenant that it now has in itself good right, full power, and 
authority to sublease the Premises to the Subtenant in the manner and according to the true 
intent of this Sublease. 
 
20. CONDUCT ON LANDS AND BUILDINGS 
 
Taking into account that during construction of the Buildings the Premises will be operated as a 
normal construction site, the Subtenant covenants and agrees with the City that it will not carry 
on or do, or allow to be carried on or done upon the Premises or in the Buildings any work, 
business, or occupation that may be a nuisance or that may be improper, noisy, or contrary to 
any law or to any bylaw or to any regulation of the Authority or any enactment of any other 
government agencies or authorities having jurisdiction for the time being in force. 
 
21. SURRENDER OF SUBLEASE 
 
At the expiration or sooner determination of the Term, the Subtenant will surrender the 
Premises and the Buildings to the City in the condition in which they were required to be kept 
by the Subtenant under the provisions of this Sublease, except as otherwise expressly provided 
in this Sublease. Subject to Section 29.2, the Subtenant will not be entitled to any compensation 
from the City for surrendering and yielding up the Premises and the Buildings as provided. 
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22. QUIET ENJOYMENT AND OWNERSHIP OF SUBTENANT’S FIXTURES 
 
22.1 Covenant for Quiet Enjoyment 
 
If the Subtenant pays the Rent hereby reserved and the other charges, and performs the 
covenants hereinbefore on the Subtenant’s part contained, the Subtenant will and may 
peaceably enjoy and possess the Premises for the Term, without interruption or disturbance 
whatsoever from the City or any other person, firm, or corporation lawfully claiming from or 
under the City, except for the City’s express rights under this Sublease to enter upon and use the 
Premises, or to permit others to do so. 
 
22.2 Ownership of Subtenant’s Fixtures 
 
The Subtenant may confer upon sub-subtenants or occupants of the Buildings the right of 
property in, or the right to remove fixtures or improvements that are of the nature of usual 
subtenant’s fixtures and normally removable by subtenants, and that are not part of the 
Buildings or the Premises. The Subtenant will make good, or will cause such subtenants to make 
good, any damage to the Buildings caused by any removal of the subtenant’s fixtures and 
personal property. If any such subtenant’s fixtures and personal property are not removed upon 
the termination of this Sublease, the Subtenant agrees to remove them at its cost, if requested 
to do so by the City, within 30 days of the termination of this Sublease. If the City does not 
request that the Subtenant remove any such subtenant’s fixtures and personal property, then 
upon the termination of this Sublease they will become the absolute property of the City free of 
all encumbrances. 
 
22.3 City’s Right to Further Encumber 
 
The City hereby reserves the right to further charge the Premises, or any part of them, by way 
of easement, right of way, or restrictive covenant in favour of a Crown corporation or agency, a 
municipality, a regional district, or other government agency or authority; and the Subtenant 
agrees to observe and comply with the terms of any such easement, right of way, or restrictive 
covenant.  The City shall indemnify and hold harmless the Subtenant for any injury, costs, losses, 
or damages that the Subtenant may suffer or incur as a result of such further charge or 
easement.  
 
22.4 Ownership of the Buildings 
 
The City and the Subtenant agree that the title to and ownership of the Buildings and all 
alterations, additions, changes, substitutions, or improvements to them will at all times during 
the Term be vested in the Subtenant, notwithstanding any rule or law as to the immediate 
vesting of the title to and ownership of the Buildings in the City as owner of the leasehold 
interest under the Head Lease. The title to and ownership of the Buildings will not pass to or 
become vested in the City until the expiration of the Term either by forfeiture, default, or lapse 
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of time under the terms of this Sublease, in which event the Buildings will become the absolute 
property of the City free of all encumbrances. 
 
22.5 Expropriation 
 
If the Premises or any portion thereof are expropriated by an expropriating authority other than 
the City of Kelowna or condemned at any time during the Term, the City shall have no liability 
to the Subtenant for the City’s inability to fulfill any of its covenants herein from the date 
possession is taken by or on behalf of such expropriating authority. In each such event the City 
and the Subtenant may seek compensation separately from the expropriating authority. The 
City and the Subtenant shall cooperate in seeking such compensation, and if a joint award of 
compensation is made against the expropriating authority, the compensation shall be divided 
as agreed between the City and the Subtenant and, failing agreement, within 60 days of the 
award, as determined by arbitration. 
 
23. OVERHOLDING 
 
The Subtenant covenants and agrees with the City that if the Subtenant holds over and the City 
accepts Rent after the expiration of the Term, the new tenancy thereby created will be a tenancy 
from month to month, at a rent that is the Fair Market Rent of the Premises as agreed between 
the City and the Subtenant, or, failing such agreement, as determined by arbitration, and not a 
tenancy from year to year and will be subject to the covenants and conditions in this Sublease 
so far as they are applicable to a tenancy from month to month. 
 
24. NOTICE 
 
All notices, demands, and requests that may be or are required to be given pursuant to this 
Sublease will be in writing and will be sufficiently given if served personally upon the party or an 
executive officer of the party for whom it is intended or mailed prepaid and registered addressed 
to the parties at the addresses set out on the title page of this Sublease, or such other addresses 
as the parties may from time to time advise by notice in writing, or emailed to the following 
respective email addresses: to the City – ylwadmin@kelowna.ca, to the Subtenant – Attention:  
R. Thomas Gaglardi, CEO at tgaglardi@northland.ca; with a copy to Scott Thomson, VP Real 
Estate at scott.thomson@northland.ca; and a further copy to Stephen Jackson, corporate 
counsel at sjackson@northland.ca. The date of receipt of any such notice, demand, or request 
will be deemed to be the date of delivery if such notice, demand, or request is served personally 
or if mailed on the second business day following the date of such mailing, provided however 
that if mailed, should there be between the time of mailing and the actual receipt of the notice 
a mail strike, slowdown of postal service, or other labour dispute that affects the delivery of such 
notice, then such notice will be deemed to be received when actually delivered.  If notice is 
emailed, the date of receipt shall be the same business day if sent prior to 4:00 PM Pacific 
Standard Time and if emailed at any other time the date of receipt shall be the next business 
day.   If notice is provided by email, the sender shall also send such notice by registered mail to 

mailto:%E2%80%93%20Attention:%20%20R.%20Thomas%20Gaglardi,%20CEO%20at%20tgaglardi@northland.ca;%20with%20a%20copy%20to%20Scott%20Thomson,%20VP%20Real%20Estate%20at%20scott.thomson@northland.ca
mailto:%E2%80%93%20Attention:%20%20R.%20Thomas%20Gaglardi,%20CEO%20at%20tgaglardi@northland.ca;%20with%20a%20copy%20to%20Scott%20Thomson,%20VP%20Real%20Estate%20at%20scott.thomson@northland.ca
mailto:%E2%80%93%20Attention:%20%20R.%20Thomas%20Gaglardi,%20CEO%20at%20tgaglardi@northland.ca;%20with%20a%20copy%20to%20Scott%20Thomson,%20VP%20Real%20Estate%20at%20scott.thomson@northland.ca
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the recipient at the addresses noted on the first page of this Sublease, with attention to 
corporate counsel if such notice is sent to the Subtenant and attention to the City Clerk if such 
notice is sent to the City.  
 
25. ENVIRONMENTAL  
 
25.1 Environmental Provisions 
 
The Subtenant covenants and agrees with the City to: 
 

(a) develop and use the Premises and Buildings only in compliance with all 
Environmental Laws; 

 
(b) permit the City to investigate the Premises and Buildings, any goods on the 

Premises or Buildings, and the Subtenant’s records at any time and from time to 
time to verify such compliance with Environmental Laws and this Sublease; 

 
(c) at the reasonable request of the City, obtain from time to time at the Subtenant’s 

cost a report from an independent consultant designated or approved by the City 
verifying compliance with Environmental Laws and this Sublease or the extent of 
any non-compliance; 

 
(d) not store, manufacture, dispose, treat, generate, use, transport, remediate, or 

Release Environmental Contaminants on or from the Premises or Buildings 
without notifying the City in writing and receiving prior written consent from the 
City, which consent may be withheld in the sole discretion of the City; 

 
(e) promptly remove any Environmental Contaminants from the Premises or 

Buildings in a manner that conforms to Environmental Laws governing their 
removal; 

 
(f) notify the City in writing of: 

 
(i) any enforcement, clean-up, removal, litigation, or other governmental, 

regulatory, judicial, or administrative action instituted, contemplated, or 
threatened against the Subtenant, the Premises, or the Buildings 
pursuant to any Environmental Laws; 

 
(ii) all claims, actions, orders, or investigations instituted, contemplated, or 

threatened by any third party against the Subtenant, the Premises, or the 
Buildings relating to damage, contribution, cost recovery, compensation, 
loss, or injuries resulting from any Environmental Contaminants or any 
breach of the Environmental Laws; and 
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(iii) the discovery of any Environmental Contaminants or any occurrence or 

condition on the Premises or Buildings or any real property adjoining or in 
the vicinity of the Premises that could subject the Subtenant, the 
Premises, or the Buildings to any fines, penalties, orders, or proceedings 
under any Environmental Laws; and 

 
(g) indemnify, defend, and save harmless the City and its elected and appointed 

officials, officers, employees, agents, representatives, contractors, successors, 
and assigns from any and all liabilities, actions, damages, claims, remediation 
cost recovery claims, losses (including, without limitation, diminution in value), 
orders, fines, penalties, costs, and expenses whatsoever (including without 
limitation any and all environmental or statutory liability for remediation, all 
legal fees and expenses on a full indemnity basis, all consultants’ fees and 
expenses, and all costs of removal, treatment, storage, and disposal of 
Environmental Contaminants and remediation of the Premises, Buildings, and 
any adjacent property) that may be paid by, incurred by, or asserted against the 
City or its elected and appointed officials, officers, employees, agents, 
representatives, successors, or assigns, during or after the Term (or any 
extension or renewal of the Term), arising from or in connection with any breach 
of or non-compliance with the provisions of this Article 25 by the Subtenant or 
arising from or in connection with: 

 
(i) any legal or administrative action, proceeding, investigation, demand, 

claim, or notice of any third party, including without limitation any 
government authority, against any one or more of them pursuant to or 
under Environmental Laws; or 

(ii) the presence of any Environmental Contaminants in, on, at, or under the 
Premises or Buildings, or any Release or alleged Release of any 
Environmental Contaminants at or from the Premises or Buildings, 

 
related to or as a result of the use and occupation of the Premises by the 
Subtenant or those for whom it is in law responsible or any act or omission of the 
Subtenant or any person for whom it is in law responsible, including, without 
limitation, its employees, agents, contractors, subcontractors, subsubtenants, 
permittees, and licensees, but not including any prior owners or occupiers of the 
Premises or Lands. 

 
The Subtenant acknowledges and agrees that the City conducted a Stage 1 Preliminary 
Site Investigation of the Premises, a copy of the results of which are attached to this 
Sublease as Schedule D (the “Baseline Report”).  No earlier than 90 days, and no later 
than 30 days, prior to the expiry of the Term the Subtenant shall conduct a Stage 1 
Preliminary Site Investigation, or an environmental assessment of similar investigative 



   

 

Page 38 of 48 

 

rigour to the satisfaction of the City, of the Premises and shall share the Subtenant’s 
report with the City.  If the Subtenant’s report reveals the presence of Contaminants 
which were not identified in the Baseline Report, the Subtenant shall be responsible for 
conducting such further investigations and promptly removing the Subtenant’s 
Contaminants from the Premises and Buildings, in a manner that conforms to 
Environmental Laws governing their removal, at the Subtenant’s cost. 

 
25.2 City May Make Inquiries 
 
The Subtenant hereby authorizes the City to make inquiries from time to time of any 
government authority with respect to the compliance by the Subtenant with Environmental 
Laws, and the Subtenant agrees that the Subtenant will from time to time provide to the City 
such written authorization as the City may reasonably require in order to facilitate the obtaining 
of such information. 
 
26.  SUBTENANT REPRESENTATIONS, WARRANTIES AND ACKNOWLEDGEMENTS 
 
26.1 Subtenant Representations and Warranties 
 
The Subtenant represents and warrants to the City that: 
 

(a) the Subtenant has the capacity and power to enter into the Sublease; and 
 

(b) the Subtenant has completed all necessary resolutions and other preconditions to the 
validity of this Sublease. 
 

26.2 Subtenant Acknowledgments and Agreements 
 
The Subtenant acknowledges that:  
 

(a) this Sublease is subject to the Head Lease and all of its terms, restrictions, and 
limitations, and the Subtenant has no greater interest in the Premises than the City under 
the Head Lease and, to the extent that any right or benefit conferred by this Sublease 
contravenes or is incompatible with the Head Lease, such right or benefit will be 
amended or modified so as not to contravene or be incompatible with the Head Lease.  
The Head Lease shall be made available to the Subtenant upon request. 
 

(b) the Head Lease expires in 2054.  The Subtenant acknowledges that there is no guarantee 
that the Head Lease will be renewed or renewed on the same terms.   
 

(i) In the event that the Kelowna International Airport ceases operations the 
Subtenant agrees that except as expressly set out in this Sublease it shall have no 
claim against the City and the Subtenant hereby releases the City, Head Landlord 
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and their elected officials, employees and agents from any and all claims, losses, 
damages, costs, expenses, and liabilities of any nature which the Subtenant may 
suffer as a result of the Kelowna International Airport ceasing operation.  For 
certainty, the Subtenant acknowledges and agrees that the Kelowna 
International Airport’s ceasing operation shall have no effect on the validity of 
this Sublease.   
 

(ii) In the event that term of the Head Lease is renewed but on terms and conditions 
that differ materially from those of the Head Lease as they read on the date this 
Sublease was fully executed and such amended terms materially affect the 
operations of the Subtenant under this Sublease, the parties shall work 
cooperatively and in good faith to negotiate an amendment to this Sublease, and 
failing agreement within 60 days either party may submit the matter to 
arbitration in accordance with Article 31.   

 
27. HEAD LEASE 
 
27.1 Head Lease Covenant 
 
The Subtenant hereby covenants that it will perform and observe all the covenants on the part 
of the City to the Head Landlord under the provisions of the Head Lease other than the covenant 
to pay rent thereunder and other than the covenants relating to the Lands other than the 
Premises, and will indemnify the City against all actions, expenses, claims and demands brought 
by the Head Landlord in respect of such covenants except as aforesaid. 
 
27.2 Head Lease Termination 
 

(a) Upon termination of the Head Lease for any reason (including default by the City), this 
Sublease will immediately terminate without any compensation payable to the 
Subtenant.   Notwithstanding this, the City shall remain liable to the Subtenant in the 
event that the Head Lease is terminated by the City (but not when termination is simply 
consented to by the City), or as a result of the gross negligence or willful misconduct of 
the City.  
 

(b) Notwithstanding Section 27.2(a), if: 
 

i. the termination of the Head Lease is not in any manner disputed; 
 

ii. the City has yielded up vacant possession of the Premises to the Head Landlord; 
 

iii. immediately preceding the termination of the Head Lease, all airport subleases, 
including this Sublease, are in full force and effect and the sublessees, including 
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the Subtenant, at the termination of the Head Lease, are not in default or 
breach of their respective subleases; 

 
iv. the Head Landlord is not legally prohibited by reason of defect in title, adverse 

possession, or otherwise from fulfilling the terms of any of the airport subleases, 
including this Sublease; 

 
then this Sublease shall, at the Head Landlord’s option, be deemed to have been 
assigned to the Head Landlord and the Subtenant shall attorn to the Head Landlord, 
thereby creating a new lessor/lessee relationship under the terms and conditions of this 
Sublease under which the Head Landlord is the landlord and the Subtenant is the tenant; 
provided, however, that the Head Landlord reserves the option to amend the new lease 
therein created from time to time in accordance with policy or policies in effect at that 
time. 

 
The Subtenant acknowledges that unless and until the Head Landlord exercises its 
option under this section, this Sublease creates no privity of estate nor privity of contract 
between the Subtenant and the Head Landlord.   

 
28. CONDITIONS PRECEDENT 
 
28.1  Subtenant’s Conditions Precedent  
 
The Subtenant’s rights and obligations under this Sublease, with the exception of the obligation 
to pay the Deposit and the rights under Section 12.2, are subject to satisfaction or waiver of the 
following conditions precedent:   
 

(a) on or before the date that is ninety (90) days following the City Condition Removal Date 
the Subtenant shall be satisfied, in its sole discretion, with the results of all searches, 
reviews and investigations which the Subtenant, in its sole discretion, deem advisable 
with respect to the Premises including, without limitation, the feasibility of the 
Subtenant subleasing and financing the sublease of the Premises and the construction 
of the Building, the state of title to the Premises (including as to the presence of any 
charges or encumbrances, whether registered or pending, that reasonably may 
adversely affect the Premise’s use or value), the rezoning potential for the Premises, 
physical and engineering inspection of the Premises, compliance with all applicable laws 
and regulations, any agreements with third parties affecting the Premises or any 
improvements thereon, environmental audits, soil tests, any permitted encumbrances;  
 

(b) on or before the date that is fifteen (15) months after the City Condition Removal Date, 
the Subtenant’s receipt of development and building permit approvals for the 
construction of the Buildings, such building permit(s) to be based on plans and 
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specifications approved by the City under section 4.1 herein, with the Subtenant 
obligated to expend commercially reasonable efforts to pursue approvals; and 
 

(c) on or before the date that is one hundred (100) days following the date this Sublease is 
fully executed, the Subtenant shall be satisfied, acting reasonably, with parking 
arrangements agreed to between the parties that are substantially similar to those 
contemplated under subsection 30.7 of this Sublease.  This condition shall be considered 
automatically waived in the event that the parties enter into a ground sublease for the 
construction of a parkade as contemplated in section 28.2(a) of this Sublease. 
 

These conditions precedent are for the benefit of the Subtenant and may be waived by the 
Subtenant in its sole discretion.  If these conditions precedent are not fulfilled or waived within 
the time provided, this Sublease is at an end, the City shall return the Deposit to the Subtenant, 
and each party shall have no further obligations to nor rights against the other in respect of this 
Sublease. 
 
28.2 City’s Conditions Precedent 
 
The City’s rights and obligations under this Sublease are subject to satisfaction or waiver of the 
following conditions precedent: 
 

(a) on or before the date that is ninety (90) days following the date this Sublease is fully 
executed, the City and the Subtenant shall have entered into a ground sublease of lands 
adjacent to the Premises under which the Subtenant shall construct and operate a 
parkade to serve the Kelowna International Airport, with the parties agreeing that they 
shall use reasonable commercial efforts to negotiate and conclude the terms of such 
sublease; and    
 

(b) on or before the date that is ninety (90) days following the date this Sublease is fully 
executed, the City shall be satisfied, in its sole discretion, with the cost and design of 
providing utility services to the boundary of the Premises and to relocate utilities 
presently located on the Premises.    
 

These conditions precedent are for the benefit of the City and may be waived by the City in its 
sole discretion.  If these conditions precedent are not fulfilled or waived within the time 
provided, this Sublease is at an end, the City shall return the Deposit to the Subtenant and each 
party shall have no further obligations to nor rights against the other in respect of this Sublease. 
 
29. RENEWAL  
 
29.1 Renewal of Lease 
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The Term of this Sublease shall be automatically renewed and extended by the same period by 
which the term of the Head Lease is renewed and extended from time to time, provided, 
however, that: 
 

(a) the Term of this Sublease as renewed or extended shall expire one day prior to the term 
of the Head Lease as renewed or extended; and 
  

(b) the cumulative Term of the Sublease, including the initial Term and all renewals and 
extensions, shall under no circumstances exceed 99 years from the Commencement of 
Occupation Date, and if by operation of this Section 29.1 an extension of the Head Lease 
would result in the cumulative Term of this Sublease exceeding 99 years from the 
Commencement of Occupation Date, the extended Term of this Sublease shall expire at 
11:59 PM on the 365th day of the 99th year following the Commencement of Occupation 
Date. 

 
29.2 Buy Out of Hotel 
 
Notwithstanding Sections 26.2 and 27.2, in the event that: 
 

(a) the term of the Head Lease is terminated or not renewed;  
 

(b) the airport assets on the Lands are transferred or leased to a person who is not the City, 
an airport operator or an airport authority;  
 

(c) the Subtenant no longer holds any right to occupy the Premises and the Buildings; and 
 

(d) the City receives compensation in respect of the Buildings and the Premises as a result 
of the events detailed in (a) and (b), above 

 
then the City shall pay the Subtenant the then current market value, as determined by an 
appraisal ordered by the City from an appraiser satisfactory to the parties, for the Buildings and 
the Premises based on the remaining term of this Sublease based on a cumulative term of this 
Sublease being 99 years from the Commencement of Occupation Date. 
 
The City will notify the Subtenant when it becomes aware of the possibility of any of the events 
set out in (a), (b) and (c) occurring and shall provide opportunities for the Subtenant to 
participate in matters relating to such events.   
 
29.3 Right of First Refusal 
 
In the event that the City becomes the owner in fee simple of the Premises and the City receives 
an offer to purchase the Premises that it is willing to accept from an offeror who is not an airport 
operator or airport authority, the Subtenant shall have the right to purchase the Premises.  The 
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purchase price shall be determined by an appraisal ordered by the City from an appraiser 
satisfactory to the parties and the Subtenant must enter into a binding agreement of purchase 
and sale with the City within 90 days of the purchase price being determined by the appraisal.   
 
30. ADDITIONAL TERMS 
 
30.1 Meeting Rooms 
 
The City shall be entitled to use the meeting room facilities at the hotel in the Buildings to host 
City-related events.  The City may hold up to six (6) such events per year, including either the 
first or second Saturday of each December.  The City shall provide notice to the Subtenant of 
such events no less than 30 days prior to the event, unless the City wishes to schedule an event 
during the holiday season, in which case the City shall give the Subtenant not more than 12 
months and not less than 9 months’ notice.   
 
30.2 Free Stays 
 
The Subtenant shall provide the City of Kelowna (including airport) 25 free stays per calendar 
year for business development and related business purposes. The City and Subtenant shall 
cooperate reasonably to cause such stays, as far as reasonably possible, to take advantage of 
times when the hotel has rooms that would be otherwise empty.   
 
30.3 Climate Change Initiatives 
 
The Subtenant shall make reasonable efforts to participate in the Kelowna International 
Airport’s Carbon Accreditation Program and other greenhouse gas and climate change 
initiatives introduced by the Kelowna International Airport from time to time.   
 
30.4 Demolition Fund 
 
Upon the 80th anniversary of the Commencement of Occupation Date the Landlord and the 
Tenant shall, acting reasonably, estimate an amount necessary to demolish and remove the 
Buildings and restore the Premises to the state they were in prior to the commencement of this 
Sublease. The amount agreed upon shall be divided into nineteen (19) equal parts and the 
Subtenant shall pay, into a separate account held jointly in the name of the Subtenant and the 
Landlord (the “Demolition Fund”), one such equal part on each of the remaining 19 anniversaries 
of the Commencement of Occupation Date.  Such payments shall constitute Additional Rent.  
Upon expiration or earlier termination of the sublease: 

 
(a) the amount in the Demolition Fund shall be used to pay for the Tenant’s obligations to 

Restore the Lands and the balance if any paid to the Tenant; or 
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(b) the City may, upon written notice to the Tenant, elect to retain the Building in which case 
the Tenant shall not be required to Restore the Lands and the Demolition Fund will be 
used towards restoration of the building and the city will retain title of the property. 

 
30.5 Signage and Egress 
 
The Subtenant shall be permitted, during the term of this Sublease, to erect reasonable pylon 
signage on the Lands near the intersection of Highway 97 and Airport Way to advertise the hotel 
to be constructed under this Sublease and the parkade to be constructed by the Subtenant.  
Such signage shall be approved by the City, acting reasonably, and shall comply with  applicable 
City of Kelowna bylaws and any other jurisdictions having authority.   
 
The City agrees to allow the Subtenant (including its customers, guests, clients, employees, 
contractors, consultants and  agents) to have access and egress over the Lands so as to enter the 
Premises, without costs or charge, for all lawful and proper purposes, and agrees to allow all 
such persons use of the access roads for such purpose.  Notwithstanding the foregoing, the 
Subtenant acknowledges and agrees that the City may charge fees for taxi and shuttle drop-off 
and pickup at the Premises and the Subtenant shall not enter into any agreements with third 
party shuttle providers for drop-off and pickup at the Premises (excluding shuttle operators 
operating shuttles travelling between the Hotel and Revelstoke Mountain Resort).   
 
The City further agrees to allow the Subtenant to construct egress and access from the Premises 
to (a) the roadways to the Lands to permit vehicle egress and exit from the Premises and (b) to 
allow for pedestrian access across the roadways on the Lands to allow for the safe travel of 
pedestrians on pedestrian walkways and over crosswalks to and from the Airport terminal.  
 
30.6 5G Telecommunications 
 
The Subtenant shall not install or operate any “5G” telecommunications works and services on 
the Premises without the consent of the City, which consent may be withheld by the City in its 
sole discretion.   
 
30.7  Parking 
 
The Subtenant shall, in conformity with the designs attached to this Sublease as Schedule F and 
subject to space limitations due to utility corridors, easements and landscaping/setback 
requirements construct at least 105 surface parking stalls on the Premises.   
 
In the event that, as contemplated in Section 28.2 of this Sublease, the parties enter into a 
ground sublease of lands adjacent to the Premises under which the Subtenant shall construct 
and operate a parkade (the “Parkade”): 



   

 

Page 45 of 48 

 

(a) a number of parking stalls in the Parkade property equal to 146 less the number of 
parking stalls constructed on the Premises shall be designated for exclusive use at no 
charge by the Subtenant’s employees and patrons of the Hotel while staying at the Hotel;  
 

(b) in addition to what is provided for under subsection (i), above, subject to availability the 
parties shall make reasonable commercial efforts to accommodate the additional 
parking needs of patrons of the Hotel while staying at the Hotel on a non-exclusive basis 
at 70% of the daily rate set by bylaw of the City of Kelowna from time to time for parking 
stalls in the Parkade. This provision in subsection (ii) shall be limited to up to 44 parking 
stalls within the Parkade at any one time; and  
 

(c) patrons of the restaurant shall be entitled to two (2) hours of free parking in the Parkade 
on a non-exclusive basis. 

 
31. ARBITRATION 
 
If the City and the Subtenant do not agree on any matter that is by any provision of this Sublease 
to be determined by arbitration, such disagreement will be referred to three arbitrators, one of 
whom will be chosen by the City, one by the Subtenant and the third by the two so chosen, and 
the third arbitrator so chosen will be the chair. The award may be made by the majority of the 
arbitrators appointed. If, within 15 days or such extended time as the parties may agree upon, a 
party who has been notified of a matter referred to arbitration fails to appoint an arbitrator or 
the two arbitrators appointed by the parties do not agree upon a third arbitrator, then the party 
who initiated the arbitration may apply to the Supreme Court of British Columbia for the 
appointment of an arbitrator to represent the party or parties in default or a third arbitrator or 
both of such arbitrators. Each party will pay its own costs of attending the reference. The costs 
of the arbitrators and the award will be in the discretion of the arbitrators, who may direct to 
and by whom and in what manner those costs or any part of those costs be paid, and may tax or 
settle the amount of costs to be paid or any part of those costs, and may award costs to be paid 
on a full indemnity basis. Except as to matters otherwise provided in this Article, the rules of the 
Vancouver International Arbitration Centre as amended from time to time will apply. The 
arbitration shall take place in Kelowna, B.C. 
 
32. MISCELLANEOUS 
 
32.1 Time Is of the Essence 
 
Time is of the essence of this Sublease. 
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32.2 No Modification 
 
This Sublease may not be modified or amended except by an instrument in writing of equal 
formality as this Sublease executed by the City and the Subtenant or by the successors or assigns 
of the City and the successors or permitted assigns of the Subtenant. 
 
32.3 City and Head Landlord Discretion 
 
Unless stated otherwise, wherever in this Sublease the approval or consent of the City is 
required, some act or thing is to be done to the City’s satisfaction, the City is entitled to form an 
opinion, or the City’s consent is required, then the City is under a duty to exercise such discretion 
acting reasonably in all the circumstances.  
 
Wherever in this Sublease the approval or consent of the City is required, some act or thing is to 
be done to the City’s satisfaction, the City is entitled to form an opinion, or the City is given the 
sole discretion: 
 

(a) the relevant provision is not deemed to have been fulfilled or waived unless the 
approval, consent, opinion or expression of satisfaction is in writing signed by the 
City or its authorized representative; 
 

(b) The City must act reasonably in exercising the approval, consent, opinion or 
satisfaction; 

 
(c) However, if the approval, consent, opinion or satisfaction is stated to be in the 

sole discretion of the City, it shall be deemed to be the sole, absolute and 
unfettered discretion of the City without any obligation to act reasonably; and 

 
(d) no public law duty of procedural fairness or principle of natural justice shall have 

any application to such approval, consent, opinion, satisfaction or discretion. For 
clarity, this subsection (d) shall not affect the City’s obligation under subsection 
(b) to act reasonably in exercising the approval, consent, opinion or satisfaction.   
 

32.4 No Effect on Laws or Powers 
 
Nothing contained or implied herein prejudices or affects the City’s rights and powers in the 
exercise of its functions under the Community Charter (British Columbia), the Local Government 
Act (British Columbia), or any other enactment to the extent the same are applicable to the 
Premises, all of which may be fully and effectively exercised in relation to the Premises as if this 
Sublease had not been fully executed and delivered. 
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32.5 Successors and Assigns 
 
It is agreed that these presents will extend to, be binding upon, and enure to the benefit of the 
City and the Subtenant and the successors and assigns of the City and the successors and 
permitted assigns of the Subtenant. 
 
32.6 Law of British Columbia 
 
This Sublease shall be construed according to the laws of the Province of British Columbia. 
 
32.7 House of Commons 
 
No Member of the House of Commons of Canada shall be admitted to any share or part of the 
sublease granted herein, or to any benefit to arise therefrom. 
 
32.8 Counterparts  
 
This Sublease may be executed in counterparts and when each party has executed a counterpart 
each of the counterparts will be deemed to be an original and all of the counterparts when taken 
together will constitute one and the same agreement. 
 
32.9 Electronic Transmission 
 
The Sublease or a counterpart thereof may be executed by a party and transmitted by electronic 
transmission and if so executed and transmitted this Sublease will be for all purposes as effective 
and binding upon the party as if the party had delivered an originally executed agreement. 
 
32.10 Schedules 
 
The following are the schedules to this Sublease and form an integral part of this Sublease: 
 

Schedule A – Survey Plan of Premises 
Schedule B – Insurance Requirements  
Schedule C – Tripartite Agreement 
Schedule D – Baseline Environmental Report 
Schedule E – Design Requirements 
Schedule F – General Hotel Plans and Specifications for Six and Eight Storey Options 
Schedule G – Servicing Specifications 

 
32.11 No Joint Venture 
 
This Sublease is intended to create only the relationship of sublandlord and subtenant and 
nothing in this Sublease creates the relationship of principal and agent or of partnership, joint 
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venture, or business enterprise or gives the Subtenant any power or authority to bind the City in 
any way. 

32.12 Entire Sublease 

The provisions in this Sublease constitute the entire agreement between the parties and 
supersede all previous communications, representations, warranties, covenants, and 
agreements, whether verbal or written, between the parties with respect to the subject matter 
of the Sublease. 

As evidence of their agreement to be bound by the above terms, the City and Subtenant have 
each executed this Sublease below on the respective dates written below: 

CITY OF KELOWNA 
by its authorized signatory(ies): 

Mayor: 

Clerk: 

Date: 

NORTHLAND PROPERTIES CORPORATION 
by its authorized signatory(ies): 

Authorized Signatory 

Authorized Signatory 

Date:  September 21st, 2022
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SCHEDULE B 

Insurance Requirements 
1. Subtenant to Provide

The Subtenant shall procure and maintain, at its own expense and cost, the insurance policies 
listed in section 2, with limits no less than those shown in the respective items, unless the City 
advises in writing that it has determined that the exposure to liability justifies less limits. The 
insurance policy or policies shall be maintained continuously from the date this Sublease is 
fully executed or such longer period as may be specified by the City. 

2. Insurance

As a minimum, the Subtenant shall, without limiting its obligations or liabilities under any 
other contract with the City, procure and maintain, at its own expense and cost, the following 
insurance policies: 

2.1 Worker’s compensation insurance covering all employees of the Subtenant engaged in 
this Sublease, services and/or occupancy in accordance with statutory requirements of 
the province or territory having jurisdiction over such employees; 

2.2 Comprehensive General Liability Insurance 

(i) providing for an inclusive limit of not less than $5,000,000 for each occurrence
or accident;

(ii) providing for all sums which the Subtenant shall become legally obligated to
pay for damages because of bodily injury (including death at any time resulting
therefrom) sustained by any person or persons or because of damage to or
destruction of property caused by an occurrence or accident arising out of or
related to this agreement, services and/or occupancy or any operations carried
on in connection with the Subtenant’s occupation of the Premises;

(iii) including coverage for Products/Completed Operations, Blanket Contractual,
Subtenant’s Protective, Personal Injury, Contingent Employer’s Liability, Broad
Form Property Damage, and Non-Owned Automobile Liability;

(iv) providing for the use of explosives for blasting; vibration from pile driving or
caisson work; the removal of, or weakening of support of such property, building
or land, whether such support shall be natural or otherwise; demolition; or any
other work below ground level;



(v) including a Cross Liability clause providing that the inclusion of more than one
Insured shall not in any way affect the rights of any other Insured hereunder, in
respect to any claim, demand, suit or judgement made against any other
Insured.

2.3 Automobile Liability Insurance covering all motor vehicles, owned, operated and used 
or to be used by the Subtenant directly or indirectly in the performance of this 
agreement, services and/or occupancy in connection with the Subtenant’s commercial 
operation.  The Limit of Liability shall not be less than $5,000,000 inclusive, for loss or 
damage including personal injuries and death resulting from any one accident or 
occurrence. 

2.4 Subtenant’s All Risk property insurance, providing for Subtenant’s legal liability, 
providing for an inclusive limit of not less than the value of the Premises and all 
subleasehold improvements. 

3. The City Named as Additional Insured

The policies required by sections 2.2 and 2.3 above shall provide that the City is named as an 
Additional Insured thereunder and that said policies are primary without any right of 
contribution from any insurance otherwise maintained by the City.  

4. Subtenant’s Contractor and Agents

The Subtenant shall require each of its contractors and agents that make use of the Premises 
or provide services to the Subtenant at the Premises provide comparable insurance to that set 
forth under section 2. 

5. Certificates of Insurance

The Subtenant agrees to submit Certificates of Insurance, in the form of Appendix B-1, 
attached hereto and made a part hereof, for itself and for all of its Subcontractors to the City 
on the date that this Sublease is fully executed.  Such Certificates shall provide that 30 days’ 
written notice shall be given to the City, prior to any material changes or cancellations of any 
such policy or policies.  

6. Other Insurance

After reviewing the Subtenant’s Certificates of Insurance, the City may require other insurance 
or alterations to any applicable insurance policies in force during the period of this Sublease 
and will give notifications of such requirement.  Where other insurances or alterations to any 
insurance policies in force are required by the City and result in increased insurance premium, 
such increased premium shall be at the Subtenant’s expense. 



7. Additional Insurance

The Subtenant may take out such additional insurance, as it may consider necessary and 
desirable.  All such additional insurance shall be at no expense to the City.   

8. Insurance Companies

All insurance, which the Subtenant is required to obtain with respect to this Sublease, shall be 
with insurance companies registered in and licensed to underwrite such insurance in the 
province of British Columbia. 

9. Failure to Provide

If the Subtenant fails to do all or anything which is required of it with regard to insurance, the 
City may do all that is necessary to effect and maintain such insurance in the name and at the 
expense of the Subtenant, and any monies expended by the City shall be repayable by and 
recovered from the Subtenant.  The Subtenant expressly authorizes the City to deduct from 
any monies owing the Subtenant, any monies owing by the Subtenant to the City. 

10. Nonpayment of Losses

The failure or refusal to pay losses by any insurance company providing insurance on behalf of 
the Subtenant or any subcontractor shall not be held to waive or release the Subtenant, or 
from any of the provisions of the Insurance Requirements or this Sublease, with respect to the 
liability of the Subtenant otherwise.  Any insurance deductible maintained by the Subtenant or 
any subcontractor under any of the insurance policies is solely for their account and any such 
amount incurred by the City will be recovered from the Subtenant as stated in section 9. 



SCHEDULE B-1 
City staff to complete prior to circulation 

  City Dept.: _______________________________________________ 
Dept. Contact: ____________________________________________ 
Project/Contract/Event: ____________________________________ 

CERTIFICATE OF INSURANCE 
This Certificate is issued to: The City of Kelowna 

1435 Water Street 
Kelowna, BC   V1Y 1J4 

Insured Name: 

Address: 

Broker Name: 

Address: 

Location and nature of operation or contract to which this Certificate applies: 

Policy Dates 
Type of Insurance Company & Policy 

Number 
Effective Expiry Limits of Liability/Amounts 

Section 1 
Comprehensive General Liability 
including: 
• Products/Completed 

Operations;
• Blanket Contractual;
• Contractor’s Protective;
• Personal Injury;
• Contingent Employer’s Liability; 
• Broad Form Property Damage;
• Non-Owned Automobile;
• Cross Liability Clause.

Bodily Injury and Property Damage 

$ 5,000,000       Inclusive 
$  __________  Aggregate 
$  __________  Deductible 

Section 2 
Automobile Liability 

Bodily Injury and Property Damage 
$ 5,000,000      Inclusive 

It is understood and agreed that the policy/policies noted above shall contain amendments to reflect the following: 
1. Any Deductible or Reimbursement Clause contained in the policy shall not apply to the City of Kelowna and shall be 

the sole responsibility of the Insured named above. 
2. The City of Kelowna is named as an Additional Insured. 
3. 30 days prior written notice of material change and/or cancellation will be given to the City of Kelowna.

________________________     ___________________________  ___________________________ 
Print Name Title Company (Insurer or Broker) 

_____________________________     ________________________________ 
Signature of Authorized Signatory Date 



SCHEDULE C 

TRIPARTITE AGREEMENT 
NON-DISTURBANCE AGREEMENT 

(SUBTENANT FINANCING) 

THIS AGREEMENT dated for reference [month, day, year] is made 

BETWEEN: 

CITY OF KELOWNA 
1435 Water Street, Kelowna BC V1Y 1J4 
(Fax: [fax number]) (Email:  [email address]) 

(the “City”) 

AND: 

[name of lender] (incorporation/registration number [number]) 
of [address] (Fax: [fax number]) (Email:  [email address]) 

(the “Lender”) 

AND: 

NORTHLAND PROPERTIES CORPORATION (Inc. No. CO839976) 
Suite 300, 1755 West Broadway, Vancouver BC V6J4S5Suite 300, 1755 West 
Broadway, Vancouver BC V6J4S5 
(Fax: [fax number]) (Email:  [email address]) 

(the “Subtenant”) 

BACKGROUND 

A. By a sublease dated [month, day, year] , the City subleased to the Subtenant those lands
defined in the Sublease as the “Premises” (the “Premises”) located in Kelowna, British
Columbia.

B. The Subtenant has granted certain security (together, the “Lender’s Security”) to the
Lender including a mortgage of the Sublease (the “Mortgage of Sublease”).



C. As a condition of advancing funds to the Subtenant, the Lender requires the City to
confirm certain information to the Lender and to enter into this Agreement with the
Lender.

AGREEMENTS 

For good and valuable consideration, the receipt and sufficiency of which each party 
acknowledges, the parties agree as follows: 

1. CITY’S CONSENT

The City hereby consents to the granting and registration of the Mortgage of Sublease; 
however, this consent does not extend to the other contents of the Lender’s Security; nor will it 
be, or be deemed to be, a consent to any further or other subsublease of the Premises or any 
part of the Premises or to any assignment of the Sublease or any further parting of possession 
of the Premises or any part of them; nor will it be, or be deemed to be, a waiver of the 
requirement for the consent of the City to any further or other assignment of the Sublease or 
subletting or parting with possession of the Premises in whole or in part. 

2. CITY’S REPRESENTATIONS AND WARRANTIES

The City represents and warrants to the Lender that: 

(a) a true copy of the Sublease is attached to this Agreement as Appendix B;

(b) as of the date of this Agreement, the Sublease has not been modified or amended 
and constitutes the entire agreement between the City and the Subtenant in
connection with the Premises, except as set out in Appendix A to this Agreement;

(c) to the best of the City’s knowledge, information, and belief, the Sublease is in
good standing and the Subtenant is not presently in default under the Sublease;
and

(d) to the best of the City’s knowledge, information, and belief, the Subtenant has
not previously assigned or sublet its interest in the Premises or the Sublease.

3. CITY’S COVENANTS

3.1 General Covenants

The City covenants and agrees with the Lender that, notwithstanding anything to the contrary 
in the Sublease, the City will: 



(a) in connection with matters relating to the Sublease, provide to the Lender
such information as may reasonably be required by the Lender from time to time
in order to remedy any default by the Subtenant under the Sublease or to advise
the Lender as to the status of the Sublease;

(b) give the Lender a period of 30 days (or such longer period of time as is
reasonably required by the Lender in the circumstances to remedy) after the
Lender’s receipt of notice from the City of a breach or default by the Subtenant
under the Sublease to cure any such breach or default, provided that the Lender
will have no liability to cure any default in the following circumstances:

(i) an execution, attachment, distress, or similar process is taken
against any of the assets of the Subtenant;

(ii) a trustee, receiver, or receiver-manager (each a “Receiver”) is
appointed for any business or assets of the Subtenant;

(iii) the Subtenant makes an assignment for the benefit of creditors;

(iv) the Subtenant makes a bulk sale of all or a substantial portion of
its assets;

(v) the Subtenant becomes bankrupt or insolvent or takes the benefit
of any law now or hereafter in force for bankrupt or insolvent debtors;

(vi) the Subtenant is a corporation and an order is made for the
winding up or termination of the corporate existence of the Subtenant; or

(vii) any other default by the Subtenant under the Sublease that
cannot be remedied by the Lender

(each, a “Non-curable Default”). If such breach or default, other than a Non-
curable Default, is remedied within the period referred to in this Section, the City 
will not terminate the Sublease and the City will have no other rights against the 
Lender with respect to such breach or default; 

(c) at the Lender’s request, and with the consent of the Subtenant, permit the 
Lender to enter the Premises to cure any default;

(d) not unreasonably withhold consent to the assignment of the Sublease or
subletting or other parting with possession of the Premises requested by the
Lender;



(e) endeavour to periodically notify the Lender of any default of the
Subtenant of which it is aware, but will have no liability to the Lender if it fails to
do so; and

(f) endeavour to notify and obtain the consent of the Lender to any surrender of the
Sublease or material modifications of the Sublease, but will have no liability to the Lender if it
fails to notify or to obtain such consent from the Lender.

3.2 Lender’s Liability for Subtenant’s Obligations 

The City covenants and agrees with the Lender that, notwithstanding anything to the contrary 
contained in the Sublease, if the Lender takes enforcement proceedings under the Mortgage of 
Sublease and advises the City of its intention to cause the Sublease to be maintained, the Lender 
will only be liable for: 

(a) the payment of arrears of Rent that are outstanding and any other breach
by the Subtenant of any of the Subtenant’s obligations under the Sublease
(except for a Non-curable Default) on which the City had given notice to the
Lender of the City’s intention to act before the commencement of enforcement
proceedings by the Lender; and

(b) the performance of the Subtenant’s obligations under the Sublease
during any period of actual possession of the Premises by the Lender or in the
absence of actual possession, then from the time of commencement of
enforcement proceedings by the Lender until any assignment or transfer of the
Subtenant’s interest under the Sublease or any surrender, cancellation, or other
termination of the Sublease.

3.3 No Seizure for Default 

The City covenants and agrees with the Lender that the City will not, for non-payment of Rent 
or any other default under the Sublease, seize any equipment, inventory, goods, or other 
moveable assets of the Subtenant mortgaged or charged in favour of the Lender under the 
Lender’s Security without first giving 30 days’ notice to the Lender regarding the City’s intent to 
seize such equipment, inventory, goods, or other moveable assets, and allowing the Lender 
during the 30-day period to cure the default, should the Lender elect to do so by notice in writing 
delivered to the City within 10 days of receipt of the City’s notice of default. 

3.4 Exercise of Rights 

If the City does not receive the Lender’s notice as required under Section 3.3 in this Agreement, 
or if the City having received such notice the default is not remedied within the 30-day notice 



period, the City will be entitled to exercise its rights and remedies under the Sublease as if this 
Agreement had not been executed and delivered. 

3.5 No Requirement to Advance Funds 

The City acknowledges that it is aware that the Lender will be relying on the representations, 
warranties, covenants, and agreements of the City contained in this Agreement in determining 
whether or not to advance funds to the Subtenant, except that nothing contained in this 
Agreement will impose or be deemed to impose any obligation or liability on the Lender to 
advance such funds. 

4. LENDER’S COVENANTS

4.1 General Covenants 

The Lender covenants and agrees with the City that: 

(a) it will not assign the Mortgage of Sublease or further sublet the Premises
or any part of the Premises or part with possession of the Premises without the
prior written consent of the City, which consent will not be unreasonably withheld 
or delayed;

(b) it will indemnify and save the City harmless with respect to any claims
arising in any way in respect of the Lender’s entry and activities at the Premises;
and

(c) if the City does not receive the Lender’s notice that it intends to remedy a
default of the Subtenant, as provided in Section 3.1(b), or if the City having
received such notice the default is not remedied within the period specified in
that section, the City will be entitled to exercise its rights and remedies under the
Sublease and at law as if this Agreement had not been entered into with the
Lender.

4.2 Removal/Sale of Goods and Business 

Notwithstanding this Agreement, the Lender will not be allowed to use the Premises to conduct 
a bankruptcy, receivership, or liquidation sale of the Subtenant’s goods or business provided 
that this will not prevent the Lender from removing the property of the Subtenant from the 
Premises subject to the City’s right of distress, or from selling the business of the Subtenant as 
a going concern subject to the City’s consent to any assignment or subsublease of the Sublease 
or other parting with possession of the Premises, as provided in the Sublease. 

4.3 City’s Right to Repair and Receive the Insurance Proceeds 



The Lender covenants and agrees that it shall comply with the obligations of the Mortgagee 
under section 6.4 of the Sublease to pay insurance monies to the City in the circumstances set 
out in that section.   

5. SUBTENANT’S COVENANTS

5.1 Subtenant’s Indemnity

The Subtenant hereby indemnifies and saves harmless the City for any and all additional costs, 
damages, title clearing, or other similar costs and expenses related to the City entering into this 
Agreement. This indemnity shall survive the expiry of the Term or any termination of the 
Sublease or this Agreement. 

5.2 Subtenant’s Consent 

The Subtenant acknowledges and consents to the provisions of this Agreement. 

6. GENERAL

6.1 Notice 

 Any notice under this Agreement must be given in writing and be sent by email or fax or 
delivered addressed to the party to which notice is to be given at the recipient party’s address, 
email, or fax number set out on the first page of this Agreement (or to such other address, email, 
or fax number as a party may specify by notice given in accordance with this section) and such 
notice will be deemed to have been given at the time of transmission or delivery if such 
transmission or delivery occurs before 4:00 PM Pacific Standard Time on a business day, and to 
have been given on the next business day if transmitted or delivered at any other time.   

6.2 Meaning of Terms 

The parties covenant and agree that any reference in this Agreement to the “Sublease” will 
include any extensions or renewals of the Sublease pursuant to the terms of such extension or 
renewal. All capitalized terms will have the meaning assigned to them in this Agreement and, if 
not specifically defined in this Agreement, will have the meaning assigned to them in the 
Sublease. 

6.3 Time of Essence 

Time is of the essence of this Agreement. 



6.4 Enurement 

This Agreement enures to the benefit of and is binding on the parties and their heirs, executors, 
administrators, successors, and permitted assigns. 

6.5 Sale of Land 

If the City sells the land on which the Premises are located, the City will be relieved from any 
liability under this Agreement from and after the closing of the sale if the purchaser agrees to 
assume the obligations of the City under this Agreement. 

6.6 Rights of City Retained 

Except as expressly provided for in this Agreement, neither this Agreement nor the Lender’s 
Security will derogate from the rights and remedies of the City as provided for in the Sublease 
and at law. 

6.7 Effective Date of Agreement 

This Agreement, including without limitation the City’s consent to the Mortgage of Sublease 
contained in the Lender’s Security, will only be effective on its execution and delivery by all 
parties until the earlier of the date when: 

(a) the Mortgage of Sublease is discharged;

(b) the Term of the Sublease expires without extension or renewal;

(c) the Lender assigns its subleasehold interest (if any) in the Sublease in accordance
with the terms of the Sublease, as modified by this Agreement;

(d) the Sublease is terminated by the City in accordance with the terms of the
Sublease, as modified by this Agreement; or

(e) the Lender advises the City that its Mortgage of Sublease is no longer in effect,

provided that nothing in this section releases the Subtenant from any of its obligations under 
the Sublease. 

6.8 Entire Agreement 

This Agreement contains the entire agreement between the parties to it and will not be 
modified, waived, or cancelled except by an agreement in writing executed by the party against 
whom enforcement of such modification, waiver, or cancellation is sought. 



6.9 Further Assurances 

Each of the parties to this Agreement will do all such further acts and things and execute and 
deliver all such further documents or instruments as may be reasonably required by any other 
party or as may be reasonably necessary to effect the purpose of and to carry out the provisions 
of this Agreement. 

6.10 Counterparts 

This Agreement may be executed in one or more counterparts, each of which will be an original, 
and all of which together will constitute a single instrument. Further, the parties agree that this 
Agreement may be signed and/or transmitted by fax or by electronic mail of a .PDF document 
or electronic signature (e.g., DocuSign or similar electronic signature technology) and thereafter 
maintained in electronic form, and that such electronic record will be valid, and effective to bind 
the party so signing, as a paper copy bearing such party’s handwritten signature. The parties 
further consent and agree that the electronic signatures appearing on this Agreement will be 
treated, for the purposes of validity, enforceability, and admissibility, the same as handwritten 
signatures. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date first 
above written. 

NORTHLAND PROPERTIES CORPORATION 

Per:  
Authorized Signatory 

Per: 
Authorized Signatory 

CITY OF KELOWNA 

Per: 
Authorized Signatory 

Per: 
Authorized Signatory 



[LENDER] 

Per: 
Authorized Signatory 

Per: 
Authorized Signatory 
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EXECUTIVE SUMMARY 
Ecoscape Environmental Consultants Ltd. (Ecoscape) was retained by City of Kelowna (the 
Client) to complete a Phase I Environmental Site Assessment (Phase I ESA) of two portions 
of the property located near the south-west corner of  Portions of 5533 Airport Way 
(herein referred to as the Site) as shown on Figure 1. The Site is approximately 3.4 acres 
in area. 

The Site is currently developed with a paved parking lot and is free of any permanent 
structures and/or buildings. 

Ecoscape was advised by the Client that the purpose of the Phase I ESA was to assess 
potential issues of environmental concern in relation to the potential development of the 
Site.  

Ecoscape understands that this Phase I ESA is not intended for submission to the BC 
Ministry of Environment and Climate Change Strategy (ENV). Regulatory reports require 
more technical data and assessment than what is typically required for financing and/or 
due diligence purposes and, therefore, requires additional information and effort to 
prepare. If submission to the ENV is necessary at a later date, additional assessment may 
be required.  

Ecoscape has completed this Phase I ESA using current and historical records available for 
the Site.  The Contaminated Sites Technical Guidance 10 document Guidance for a Stage 
1 Preliminary Site Investigation, was referenced during completion of this assessment. 
This Phase I ESA report was also completed in general accordance with guidelines 
provided by the Canada Mortgage and Housing Corporation (CMHC) and in CSA Standard 
Z768-01 Phase 1 Environmental Site Assessment.  A detailed records search and Site visit 
was completed to assess the potential for environmental risk including areas of potential 
environmental concern (APECs) and associated potential contaminants of concern 
(PCOCs) to be present at the Site.   

Based on a review of readily available information for the site, including historical records, 
site registry results, aerial photographs, visual observations of the Site and other 
anecdotal information, Ecoscape provides the following conclusions and 
recommendations: 

 The Site has been used for car parking in its northern and southern portions
since circa 1985 and 2001, respectively. Prior to their development as paved
parking and access routes, the Site was vacant and undeveloped. The Site is
zoned as CD12P- Airport. Historical land title records indicate the property
titles were transferred among various individuals until 1959, at which time the
City of Kelowna released the property back to Crown, presumably to further
develop the airport
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 An ENV Site Registry search for a 1 km2 area centered on the Site was 
conducted on September 7, 2022. No entries are present for the Site and 
nearby surrounding area.   

 Immediately adjacent properties are currently and historically have been 
paved parking lots and access routes, with the exception of the airport 
terminal building which has been extended southwards over time to 
approximately 50 m east of the Site. Industrial activities are unlikely to have 
occurred on the Site or nearby surrounding area in the past.  

 No evidence of large-volume hazardous material releases was observed on the 
Site during the assessment.  

 No buildings are present on-Site, therefore the presence of asbestos-
containing materials or lead-based paints on the Site is unlikely.  

 No evidence of a domestic or irrigation water well was observed on the Site, 
however the BC ENV Water Resources Atlas suggests the existence of a 
historical supply well on the eastern edge of the proposed hotel portion of the 
Site.  Until recently, filing of water well records with the BC ENV was voluntary, 
so it is possible that additional domestic/irrigation wells associated with the 
Site may be present. 

 This Phase I ESA identified no on-Site or off-Site APECs. 

Based on a review of readily available information for the site, including historical records, 
site registry results, aerial photographs, visual observations of the Site and other available 
information, the likelihood of past and present use to have negatively impacted the 
environmental condition of the property is considered to be low.  As a result, a Phase II 
ESA is not warranted at this time.  If information becomes available that may materially 
change the findings presented in this report, Ecoscape should be contacted to reassess 
the conclusions provided herein. 
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1.0 INTRODUCTION 

Ecoscape Environmental Consultants Ltd. (Ecoscape) has been retained by City of 
Kelowna (the Client) to complete a Phase I Environmental Site Assessment (Phase I ESA) 
of two portions of the property located at the southwest portion of Portions of 5533 
Airport Way (the Site), as shown on Figure 1.  

The Client intends to develop The Site and requires this Phase I ESA for due diligence 
purposes. This Phase I ESA, which includes the review of available information on 
historical and present land use, provides an assessment of potential environmental risk 
associated with the Site. This information helped evaluate the potential presence of 
contaminants, hazardous materials, waste and other substances that may result in 
impacts to the site soils, groundwater, and soil vapour that could exceed the BC 
Contaminated Sites Regulations (CSR) standards. Environmental sampling is not included 
within the scope of this Phase I ESA.  

Ecoscape understands that this Phase I ESA is not intended for submission to the BC 
Ministry of Environment and Climate Change (ENV). Regulatory reports require more 
technical data and assessment than what is typically required for financing and/or due 
diligence purposes and, therefore require additional information and more effort to 
prepare. If submission to the ENV is necessary at a later date, additional assessment may 
be required. A detailed set of terms and conditions pertaining to this report are provided 
in Appendix A. 

Written confirmation to complete the Phase I ESA was provided by Tonja Molina of 
Kelowna International Airport on 7/26/2022. 

2.0 METHODOLOGY 

The Phase I ESA is an opinion on the likelihood of significant contamination on the Site 
from on- or off-site sources that may pose a risk to ecological and/or human health. The 
Phase I ESA conclusions are based on the review of available historical information, 
interviews and anecdotal information provided by on-site personnel familiar with the Site, 
and visual observations of accessible on-site areas and neighbouring properties at the 
time of site reconnaissance.  Ecoscape reviewed the following historical and current 
records to complete the Phase I ESA: 

 Historical land titles; 
 Aerial photographs;  
 The BC ENV Site Registry; 
 Environmental Risk Information System (ERIS); 
 Zoning information from City of Kelowna; 
 City of Kelowna Interactive mapping; 
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 Municipal Directories; 
 Historical Fire Insurance Plans; 
 Interviews with knowledgeable personnel; 
 Topography information (slopes, watercourses and soils); and 
 Water supply information from the City of Kelowna and ENV Water Resources 

Atlas (WRA). 

Depending on Site location and characteristics, not all the above-mentioned sources are 
always readily available.  

A site reconnaissance was completed to document land use activities or conditions that 
may suggest the presence of contamination at the Site.  As part of site reconnaissance, 
adjacent land use was also observed from the public boundary.   

The report was completed in general accordance with guidelines provided by the 
Environmental Management Act, the Canada Mortgage and Housing Corporation (CMHC) 
and in Canadian Standard Association (CSA) Standard Z768-01 - Phase 1 Environmental 
Site Assessment (R2016).   

2.1. Qualifications 

This report was completed by Devon Wyszkowski, M.Env.Sci., Environmental Scientist 
with Ecoscape. He has completed numerous Phase I ESAs/Stage1 PSIs for industrial, 
agricultural, residential and commercial sites in various locations throughout British 
Columbia. Devon has also designed and conducted numerous Phase II ESA/Stage 2 
Preliminary Site Investigations and Detailed Site Investigations including contaminated 
sites drilling and soil sampling, groundwater monitoring and sampling, soil vapour 
sampling and reporting for this work. 

This report was reviewed by Gwenn Farrell, R.P.Bio, Senior Environmental Scientist with 
Ecoscape. Gwenn has over a decade of environmental consulting experience, which 
includes completing Phase I and II ESAs and Detailed Site Investigations in British 
Columbia and Alberta, including residential properties, dry cleaning facilities, works yards, 
factories, service stations, garages, industrial facilities, railyards and retail complexes 

3.0 BACKGROUND 

3.1. Location and Site Description 

The Site areas are located on the southwest portion of the property. The northern-most 
portion (“proposed hotel area”) is bound by Airport Road to the west, south, and east, 
and paved parking areas/access routes and administrative buildings to the north. The 
southernmost portion (“proposed parkade area”) of the Site is bound by Airport Way to 
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the north, and paved access routes and parking lots to the west, south, and east (Figure 
1).  

A Site description is provided in Table 1: 

 
 Table 1. Site Description 

Topic Details 

Site Civic Address 5583 Airport Way, Kelowna, BC 

Site Legal Description Portion of Plan KAP11796; Lot 3; Section 14; Township 23; District Lot 
32&120 
PID: 009-459-014 

Registered Site Owner 
 

Her Majesty the Queen in Right of Canada 

Latitude and Longitude 
(of lot centre) 

49 ° 56’ 58.74" North and 119° 22' 57.67" West 

Approximate Site Area 3.6 Acres  
Buildings on Site None. 
Building Footprints Not applicable (N/A) 

Number of Stories N/A  

Subsurface Levels None observed and none reported by the Site Representative. 

Year buildings were 
constructed 

N/A  

Zoning CD12P - Airport 

Current Land Use Parking lot/paved access routes 

Heating / Cooling N/A 

Elevators None. 

Emergency Generators None. 

% Site Covered By Hardtop: 100%  
 

3.2. Climate Data 

Climate normal data from Environment Canada was used to complete this assessment.  
Based on data collected from the “Kelowna Airport” station (Climate ID 1123970) 
between 1981 and 2010, the average annual total precipitation (rain and snow) is 386.9 
mm with an average of 311.3 mm of rainfall.  The highest rain precipitation typically 
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occurs between May and July, which is generally followed by a moisture deficit during the 
late summer.  The daily average temperatures for December and July were -2.6°C and 
19.5°C, respectively (Environment Canada 2022). 

3.3. Topography, Drainage, Watercourses and Geology 

The Site surface very gently slopes to the south. The nearby surrounding area are 
generally flat. It was initially inferred that drainage and shallow groundwater flow at the 
Site mimic natural topography towards the south, however, because the Site and nearby 
area have been heavily influenced by anthropogenic activities, it is possible that catch 
basins, drainage systems, underground service trenches, and other subsurface structures 
in the area may influence local groundwater flow direction. The reports in Section 4.1 
indicate groundwater flow has been observed to flow southwest. A hydrogeological 
assessment would be required to verify this assumption. 

The nearest watercourse is a roadside swale located approximately 17 m west of the Site.  

Bedrock beneath the Site likely comprises lava, andesite, and breccia. (Okulitch 2013). 

According to the Geological Survey of Canada (GSC) map Open File 6146, 2009, Surficial 
Geology, Kelowna, British Columbia (Paradis, 2009) the Site is likely underlain by littoral 
and sublittoral sediments comprising stratified and well-sorted sand, silt, and clayey silt. 

4.0 HISTORICAL ACTIVITY AND LAND USE 

4.1. Previous Investigations 

No previous reports for the Site were provided for Ecoscape’s review. One report was 
provided for review, for a portion of the property located approximately 475 m north of 
the Site.  

4.1.1.1. 2022 Ecoscape Phase I ESA and Groundwater Sampling Report 

In June 2022, Ecoscape was retained by the City of Kelowna to conduct a Phase I ESA Stage 
1 Preliminary Site Investigation of a portion of the property located at 5549, 5563, and 
5583 Airport Way for environmental due diligence purposes. Based on the review of the 
aforementioned report, the following pertinent information is provided: 

 
 The study area was developed in several stages from 1969 to 1985 and included 

several repair/maintenance buildings, a fuel outlet, a former fuel spill from an AST 
tank spill. Furthermore, a neighbouring aeroplane repair operation was identified. 

 Eight onsite APECs and one offsite APEC were identified as follows: 
o Current fuel USTs, pump island (APEC 1) 
o Former Shell ASTs, OWS, pump island on northwestern portion of Site 

(APEC 2). 
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o Kelowna Flightcraft – adjacent to north of Site (APEC 3). 
o Site Building A (former sand and urea storage, diesel AST in former pump 

house) (APEC 4). 
o Former pump island, fuel UST (APEC 5). 
o Eastern Building D automotive repair shop and associated waste oil UST 

(APEC 6a). 
o Western Building D automotive repair shop (APEC 6b). 
o Former UST from 1976 development files (APEC 7). 
o Diesel UST for generators (APEC 8). 

 Associated PCOCs included metals, LEPH/HEPH, VPH, PAH, VOC, nitrates, and 
PFAS. Based on current and planned land use, Commercial (CL) numerical soil 
standards were applied to the area of study. 

 APEC 5 was further evaluated through sampling of an existing on-Site monitoring 
well (MWA). The results of which are as follows:  

o Concentration of 8:2 Fluorotelomer sulfonate (8:2FTS), 6:2 Fluorotelomer 
sulfonate (6:2FTS), Perfluorohexanoic acid (PFHxA), Perfluorononanoic 
acid (PFNA), and Perfluoropentanoic acid (PFPeA) were greater than the 
GCDWQ groundwater guidelines. 

o Concentrations of all other PCOCs met the applicable CSR standards and 
CCME guidelines. 

o Ecoscape noted that the sulfonate impacts are likely associated with APEC 
3, further investigated is necessary to confirm. Ecoscape also notes that 
although none of the PCOCs for APEC 5 exceeded the applicable standards 
and guidelines in groundwater at MWA, the former UST island remained 
an APEC as there may still be localized soil impacts. 

 Ecoscape recommended further investigation of APECs 1, 2, 3, 4, 5, 6a, 6b, 7, and 
8 prior to future development activities.  

 The APECs evaluated as part of the above report are in excess of 200 m north of 
the Site and are in a trans-to upgradient position from the Site relative to the 
inferred groundwater flow direction. Based on their distance from the Site and/or 
their transgradient position, it is Ecoscape’s opinion that this property is unlikely 
to result in potential subsurface impacts at the Site.  

 

4.1.1.2. 2022 Ecoscape Phase II ESA Report 

In July 2022, Ecoscape was retained by the City of Kelowna to conduct a Phase II ESA to 
address APECs 1, 3, and 4 at the off-Site property located approximately 280 m north of 
the Site. Based on the review of the aforementioned report, the following pertinent 
information is provided: 

 Areas of investigation included those concerning the areas where plans for 
redevelopment in the relatively near future are located. Specifically, these areas 
included investigation of the existing fuel USTs and pump island (APEC 1), Kelowna 
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Flightcraft (APEC 3), and Site Building A (former sand and urea storage, diesel AST 
in former pump house)(APEC 4). 

 Based on current and planned land use, Commercial (CL) numerical soil standards 
were applied to the Site. The results of the investigation indicated that analysed 
samples were present in soil and/or groundwater samples, the results of which 
did not exceed the applicable CSR standards, with the exception of nitrates, which 
exceeded the applicable CSR standards in one monitoring well.  

 APECs 1 and 3 were eliminated as APECs and APEC 4 is identified as an Area of 
Environmental Concern (AEC) and is likely to relate to historical aeroplane/runway 
de-icing activities on the airport property.  

 Based on information obtained through the historical review and questionnaire 
related to the Site, de-icing activities are unlikely to have occurred on the Site in 
the past. Based on the distance of AEC 4 from the Site, as well as the unlikelihood 
of historical application of runway/aeroplane de-icers on the Site, it is Ecoscape’s 
opinion that AEC 4 is unlikely to result in potential subsurface impacts at the Site.     

4.2. Interview 

T. Molina completed a questionnaire on August 15, 2021 regarding current and historical 
Site operations. T. Molina reported the following: 

 The Site is currently used as a parking lot. 
 An oil water separator (OWS) is present on the Site.  
 An electrical transformer is present on the Site. 
 No USTs or ASTs have historically been present on the Site.  
 The Site is not connected to the municipal water supply or wastewater systems.  
 Large quantities of chemicals or hazardous materials are not stored on the Site. 
 Environmental monitoring data is not available for the Site. 
 There is no water well on the Site. 
 The property has not been used for industrial purposes. 
 The Site has not been used as a service station, dry cleaners, photo lab, repair 

shop, junkyard, landfill, recycling facility or waste treatment facility. 

4.3. Aerial Photograph Review 

Ecoscape obtained aerial photographs from the University of British Columbia’s 
geography department.  Photographs were available from 1938, 1951, 1956, 1969, 1975, 
1980, 1985, 1990, 1994, 1998, and 2001.  In addition, aerial imagery available from 
GoogleEarth was reviewed for years 2004, 2006, 2010, 2014, 2016, 2018, and 2020. Table 
2 below provides a summary of the information found in the aerial photographs.  
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 Table 2. Aerial Photograph Descriptions 

Year Serial No./ 
Source 

Photo No. Notes 

1938 BC125 5 The Site and nearby surrounding area are vacant and 
undeveloped. Several agricultural plots surround the Site. 

1951 BC30 32 The Site and surrounding area appear relatively similar to 
1938. 

1956 BC2148 51 The Site and nearby surrounding area appear relatively 
unchanged since 1951. 

1959 RDCO N/A The Site and nearby surrounding area appear relatively 
unchanged since 1956. 

1969 BC5345 184, 184 The Site appears relatively similar to 1956, with a 
stream/swale visible on the northern portion of the Site. The 
adjacent properties to the north and northeast have been 
developed with paved parking areas/access routes and 
airport terminal buildings.  

1976 RDCO N/A The Site and surrounding area appear relatively similar to 
1969. 

1980 BC80070 181 The Site appears unchanged since 1969. Evidence of 
expansion of the airport buildings to the northeast is evident.  

1985 BC370 35 The northern portion of the Site is paved and appears to be 
used for vehicle parking. The stream/swale formerly visible 
on the northern portion of the Site appears to have been 
diverted around the paved parking area and is visible on the 
southern portion of the Site. 

1994 30BCC94086 105, 106 The Site and nearby surrounding area appear relatively 
unchanged since 1985. The stream formerly visible on the 
southern portion of the Site is no longer visible.  

1995 RDCO N/A The Site and surrounding area appear relatively unchanged 
since 1994. 

1998 30BCB98002 144 The Site and surrounding area appear relatively unchanged 
since 1995. 

2001 15BCC01030 150-151 The southern portion of the Site has been paved with the 
exception of the southwest corner which is grassed. Parked 
cars are evident on the paved areas. The parking area has 
also been expanded to the south and east.  

2003 RDCO N/A The Site and surrounding area appear relatively unchanged 
since 2001. 

2006 RDCO N/A The entirety of the Site has been paved. The surrounding area 
appears relatively similar to 2003. 

2009 RDCO N/A The Site appears unchanged since 2006. The main terminal 
building located east of the Site has been expanded 
southwards. Airport Way is visible in its present-day location 

2012 RDCO N/A The main terminal building located east of the Site has been 
expanded southwards to its present-day footprint.  

2015 RDCO N/A The Site appears unchanged since 2012. Several 
administrative/retail buildings are visible adjacent to the 
north of the Site. The remainder of the surrounding area 
appears relatively similar to 2012.  

2016 GoogleEarth N/A 
 

The Site and surrounding area appear relatively unchanged 
since 2015.  
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 Table 2. Aerial Photograph Descriptions 

Year Serial No./ 
Source 

Photo No. Notes 

2017 RDCO N/A The Site and surrounding area appear relatively unchanged 
since 2016, with the exception of the railroad which has been 
repurposed as a pedestrian trail, followed by a retail fuel 
outlet (RFO) to the west of the Site. 

2018 GoogleEarth N/A The Site and surrounding area appear relatively unchanged 
since 2017.  

2019 RDCO N/A The Site and surrounding area appear relatively unchanged 
since 2018.  

2020 GoogleEarth N/A The Site and surrounding area appear relatively unchanged 
since 2019.  

2021 RDCO N/A The Site and surrounding area appear relatively unchanged 
since 2020.  

Some aerial imagery reviewed during this assessment exhibited low resolution, making it 
difficult to decipher the presence of Site features. 

An RFO was visible in the aerial imagery from 2017 – present. The fuel USTs appear to be 
located approximately 140 m west of the Site and are situated hydraulicly downgradient 
of the Site relative to the inferred direction of groundwater flow. Based on the distance 
from the Site as well as the inferred direction of groundwater flow, it is Ecoscape’s opinion 
that this property is unlikely to result in potential subsurface impacts at the Site.  

A railway line was observed to be oriented in a north-south direction from 1938 to 2017 
in the aerial photographs and is located approximately 30 m west of the Site. Creosote or 
chromated copper arsenate (CCA) used to treat railway ties has the potential to impact 
soils in the vicinity of the railway lines; however, these impacts are typically minor, 
localized, and near the surface. Based on the above-noted information, it is Ecoscape’s 
opinion that this railway line is unlikely to have caused subsurface contamination at the 
Site. 

Due to copyright constraints, the aerial imagery obtained from UBC is not included in this 
report. Aerial imagery sourced from the RDCO are included in Appendix C. 

4.4. Land Title Search 

A historical land title search was completed for the subject Site.  The lot ownership was 
traced back to 1897 at which time Joseph Christian purchased the lot from crown.  The 
lot title was transferred among various individuals until 1959, at which time the City of 
Kelowna released the property back to the Crown, presumably to build the airport. 

Search details can be found in Appendix D. 

Since Site ownership does not necessarily correspond with Site activity, historical titles may 
provide limited value in assessing past Site activities.  
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4.5. Municipal Records 

4.5.1 Municipal Directories 

A search of the City of Kelowna directories for properties within a 100 m radius of the Site 
was requested from Vancouver Public Library Infoaction Archives on October 24, 2021 for 
a previous project for the Client.  

City of Kelowna directories are available for the years of 1983 through to 2001. A review 
of the City of Kelowna did not include the Site. However, documents provided to Ecoscape 
entitled “City of Kelowna; Kelowna International Airport; Tenant Addresses (2001, revised 
September 2007)” indicated: 

Based on review of historical aerial imagery (Section 4.2), the Site is likely to historically 
have been occupied by car rental parking and short-term parking. The remaining listings 
in Table 3 are located in excess of 50 m from the Site and are unlikely to result in potential 
subsurface impacts at the Site.  

The listings found in “City of Kelowna; Kelowna International Airport; Tenant Addresses 
2001, 2007” include administrative/office operations with the exception of some 

 Table 3. City Directory Search – On Site Addresses 

Year Address Listing 

2001 5533 Airport Way 

Airport Manager Office 
Weather Service 
N.A.V. Can. 
Air Traffic Controllers 
Canadian Regional Air 
Horizon Air 
Skyway Gourmet 
West Jet Air 
Aciscar Inc. 
Hertz Rental 
National Car Rental 
Budget Car Rental  
Canada Customs 
Royal Star 

2007 5533 Airport Way 

Airport General Manager’s Office 
Air Canda Regional Inc. (Jazz) 
Black & McDonald 
Horizon Air 
Skyway Gourmet Ventures, Inc. 
WestJet Airlines Ltd. 
Enterprise Rent-A-Car 
Hertz rent-A-Car 
National Car Rental 
Budget Rent-A-Car 
Canada Border Services Agency 
Royal Star Enterprises Inc. 
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maintenance/repair operations. However, based on review of aerial imagery these areas 
appear to be located in excess of 100 m from the Site and/or are in an up- to transgradient 
position from the Site relative to the inferred direction of groundwater flow. Based on the 
distance from the Site and/or their transgradient position, these properties are unlikely 
to result in potential subsurface impacts at the Site.  

Search details are provided in Appendix E.  

Please note that a lack of records on listed occupants of a building or the site does not 
necessarily mean the site was unoccupied or that owners were aware of and able to 
disclose all potential activities to us that resulted from unlisted occupants.   

4.5.2 Development Records  

The City of Kelowna Development Service files for the Site were reviewed. The bulk of 
building permits received related to the southern portion of the terminal building and 
were not relevant to the Site.  

In the event of demolition and/or excavation, if a UST, or signs of contamination 
potentially associated with contents leaked from a UST are observed on Site, please 
contact Ecoscape to determine the appropriate next steps. 

4.5.3 Fire Insurance Plans (FIPs) 

Ecoscape reviewed the Catalogue of Canadian Fire Insurance Plans (FIPs) 1875-1975 to 
obtain information related to the Site and surrounding area.  

The Site and surrounding area are beyond the extent of the available FIPs. 

4.6. Provincial Records 

The following section provides information on provincial records for the Site and 
surrounding properties. 

4.6.1 Groundwater Wells and Regional Hydrogeology 

A query of the online BC WRA produced by ENV identified one on-Site well and two off-
Site wells within 500 m of the Site boundary.  

The on-Site well is located on the central-east portion of the proposed hotel portion of 
the Site well was identified on-Site (Well Tag Number 19470) and was listed as “unknown 
water use”. Of the remaining two wells within 500 m of the Site, one was listed as 
“irrigation – water supply” use and the other was listed as “private domestic water 
supply” use and located approximately 280 southwest of the Site.  

The BC WRA indicates that the Site is underlain by ENV-mapped aquifers No. 464 IIIC and 
467 IIA and discussed as follows: 
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 Aquifer No. 464 IIIC was described as a confined sand and gravel-glacial aquifer with 
an average depth to water of 11.58 m, based on 201 well records. The aquifer was 
described as having high productivity and low vulnerability to surface contamination 
at the time of mapping (ENV 2021).   

 Aquifer No. 1191 IIIB was described as a confined sand and gravel-glacial aquifer with 
an average depth to water of 6.1 m, based on 64 wells. The aquifer was described as 
having high productivity and moderate vulnerability at the time of mapping (ENV 
2021).  

A map showing the results of the search is included in Appendix F along with the well 
records.   

4.6.2 Contaminated Sites Registry 

The BC ENV Contaminated Site Registry is an online database of sites that have been 
investigated since 1988. The Site Registry contains information on pollution abatement 
orders and sites undergoing environmental investigation and remediation. The Site 
Registry also lists Site Profiles that contain information on past commercial and industrial 
activities that are generally submitted prior to re-zoning and demolition activities. Some 
sites have been subject to clean up and remediation and not all sites within the registry 
are necessarily contaminated. In the Site Registry, sites are assigned a status. According 
to the BC ENV, site status codes are not driven by legislation, but are intended as a high-
level indication of the status of a file within the ministry process. The BC ENV advises to 
read the notations and associated information in order to learn more about the actual 
status of a site.  

A site registry small area search for a 1 km2 area centered on the Site was conducted on 
September 7, 2022.  

No entries were found for the Site.  

One additional property within 1 km2 of the Site center was listed in the Site Registry.  This 
site registry property was further evaluated, as summarized in Table 4. 

 
 Table 4. BC Site Registry Search – Nearby and Important Sites 

Site ID Address Inferred Location Status Notation Last Updated 

5088 1-5655 
Airport 
Way 

Approximately 290 m 
north of the Site and 
hydraulically trans- to 
upgradient of the 
Site relative to the 
inferred groundwater 
flow direction. 

Not 
Assigned 

Notification of 
contaminated soil disposal 
from the Kelowna Airport 
Shell on June 17, 1997. Soil 
analysis results indicated 
that the soil was below 
“Special Waste” (currently 
“Hazardous Waste”) level 
for BTEX (Benzene, 

June 1997 
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 Table 4. BC Site Registry Search – Nearby and Important Sites 

Site ID Address Inferred Location Status Notation Last Updated 

Toluene, Ethylbenzene, 
and Xylenes). Soil was 
disposed of at the local 
landfill as approved by 
ENV. 

6085 5520 
Highway 
97 North 

In excess of 150 m 
west of the Site. 

Not 
assigned 

None. March 2007 

The airport Shell formerly located approximately 260 m north of the Site has a site registry 
entry (Site ID 5088). As per the information in Section 4.1, Ecoscape has previously 
conducted investigations in this area. This property is located trans- to upgradient of the 
Site relative to the inferred direction of groundwater flow. 

Site Registry entry (Site ID 6085) is located along Highway 97N, approximately 150 m west 
of the Site. This property is located trans- to downgradient of the Site relative to the 
inferred direction of groundwater flow.  

Based on distance from the Site, transgradient location, and/or remediation status, it is 
Ecoscape’s opinion that the properties listed in Table 4 are unlikely to present an 
environmental risk to the Site; however, if evidence of contamination potentially 
migrating from these properties is encountered during future Site development, Ecoscape 
should be contacted to determine the appropriate next steps.   

Site registry search results are provided in Appendix G. 

4.6.3 Environmental Database Searches 

A search of the BC ENV Authorization Management System was conducted on September 
7, 2022.  

All properties listed in the databases were further than 0.25 km from the Site and 
therefore do not warrant further discussion. 

5.0 SITE RECONNAISSANCE 

Gwenn Farrell, R.P.Bio, completed the Site Reconnaissance on August 23, 2022 
unaccompanied.  The findings from the Site visit and additional background information 
on Site conditions are provided in this section and are shown on Figure 2.  

5.1. Buildings, Structures and Operations 

The Site is currently a paved parking area used primarily by car rental companies for the 
staging of vehicles. Storm water drainage was reported to occur through OWSs.  
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No evidence of hazardous materials releases was observed in (where accessible) or near 
the Site during the visit.   

5.2. Aboveground Storage Tanks and Underground Storage Tanks 

No ASTs were observed, and no evidence of USTs was noted during the Site visit.  

In-ground structures including but not limited to USTs and furnace oil tanks may be 
difficult to identify during a Phase I ESA, for a variety of reasons including limited access 
or visibility, incorrect representations by third parties or the client, subsequent site 
development or construction activities, etc. Therefore, Ecoscape is unable to warrant their 
absence and the absence of contamination from their current or former presence. In the 
event of demolition and/or excavation, if a UST, back-filled excavation, or signs of 
contamination are observed on Site, please contact Ecoscape to determine the 
appropriate next steps. 

5.3. Drains, Sumps and Oil Water Separators 

T. Molina reported in the questionnaire (Section 4.2) that an OWS was present on the 
Site. Based on observations made during the Site visit, it is inferred that stormwater 
drainage is connected to an OWS located on the northwest portion of the Site. Access to 
the OWS was not attained during the Site visit.  

5.4. Historical Fill 

Except for structural fill (e.g., compact gravel), signs of historical infilling were not evident 
on Site. Structural fill is typically sourced from “undeveloped land”, such as a sand and 
gravel pits/quarries. As such, it is unlikely that structural fill, was imported from industrial 
or commercial land use to the Site. 

5.5. Chemical Storage, Hazardous Material and Waste 

Chemicals, hazardous material, and waste were not observed on the Site. 

In the event of redevelopment and/or excavation, buried waste materials, or signs of 
contamination from historical lot activities are observed on Site, please contact Ecoscape 
to determine the appropriate next steps. 

5.6. Special Attention Items 

5.6.1 Asbestos Containing Materials  

Asbestos is considered a hazardous material and if not handled properly, can cause 
chronic health problems.  Asbestos fibres are very small and can remain suspended in the 
air for hours once material is disturbed (WorkSafe BC 2017).  Asbestos containing 
materials (ACM) were commonly used in houses constructed prior to 1999, although the 
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use of ACM has declined since the late 1970’s.  Products containing asbestos are 
controlled under the Asbestos Product Regulation.   

Given that that the Site has not been developed with any buildings, it is unlikely that ACMs 
are present on the Site.  

Ecoscape did not conduct an asbestos survey as part of this assessment, nor was any 
intrusive or destructive sampling or inspection completed as part of this assessment. 
Should the Site building be demolished during future developments, it would be prudent 
to conduct pre-demolition ACM surveys. 

5.6.2  Lead-Based Paints 

Although lead-based paints (LBP) were banned from application on exterior or interior 
surfaces of buildings, furniture or household products in the 1970s, various commercial 
paints are still known to contain lead in concentrations greater than the 0.5 percent 
weight to weight of lead (e.g., road paint).  

Given that the Site has not been developed with any buildings, is unlikely that LBPs are 
present on the Site.  

Ecoscape did not conduct an LBP survey as part of this assessment, nor was any intrusive 
or destructive sampling or inspection completed as part of this assessment. Should the Site 
building be demolished during future developments, it would be prudent to conduct pre-
demolition LBP surveys. 

5.6.3 Polychlorinated Biphenyls 

The Canadian Council of Ministers of the Environment has produced guidelines for 
handling of waste materials and is working towards phasing out Polychlorinated biphenyls 
or PCBs in Canada.  PCBs are listed as a “toxic” substance in Schedule 1 of the Canadian 
Environmental Protection Act.  Examples of PCB sources include transformers and 
electrical equipment (i.e., regulators, breakers and switches, etc.), fluorescent lighting, 
natural gas pipeline infrastructure (i.e. compressors, filters, etc.) and scientific 
equipment.  The most likely source of PCBs in urban settings is typically transformers and 
fluorescent lighting.  

Fluorescent lighting may be present within one of the buildings on Site. It is possible that 
the ballasts associated with these light fixtures contain PCBs.  Information is available on 
how to confirm the presence of PCBs in light ballasts.  If these light fixtures are removed 
during renovation or demolition, any light ballasts that contain PCBs must be recycled 
appropriately at an approved facility or depot.  The following website provides 
information on confirming the presence of PCBs in light ballasts and recycling of large and 
small quantities of PCB in light ballasts: http://www.lightrecycle.ca/ 
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The PCB Regulations under the Canadian Environmental Assessment Act specify that pole-
top electrical transformers and associated equipment must not contain more than 500 
mg/kg at all locations and 50 mg/kg at prescribed locations (i.e., near drinking water 
treatment plant, food processing plant, childcare facility, schools, hospitals, senior’s care 
facilities, etc.).  According to Environment Canada’s PCB Transformer Decontamination 
Standards and Protocols transformers can be re-used if they contain less than 50 parts 
per million (ppm or mg/kg) of PCBs.  

One pad-mounted transformer was observed on the northwest portion of the Site; 
however, no surface staining or signs of spillage from the transformer was observed. 

5.7. Hydraulic Equipment 

No evidence of current or historical underground hydraulic hoists or other hydraulic 
equipment were observed at the Site. 

5.8.  Water Wells and Water Supply 

As discussed in Section 4.2, the Site is reported to be connected to the municipal water 
supply system. Since no buildings are present on the Site, it is inferred that a connection 
is not currently made, however is likely available. 

No evidence of a domestic or irrigation well was observed on Site. 

Until recently, filing of water well records with the BC ENV was voluntary, so it is possible 
that domestic or irrigation wells associated with the Site are present; therefore, the 
presence of old well(s) cannot be ruled out.  If discovered during future property 
redevelopment, all wells should be abandoned in accordance with BC Groundwater 
Protection Regulation requirements. 

5.9. Wastewater 

Domestic wastewater is not generated at the Site. 

5.10. Lost and Threatened Streams 

The presence of lost and threatened streams is assessed as they may have been backfilled 
with material of unknown quality, creating a potential contaminant source. Furthermore, 
these buried streams may provide preferential flow paths for groundwater to flow onto 
or away from the Site. Lost stream mapping is not available for the City of Kelowna; 
however, review of historical aerial imagery suggests that a stormwater drainage swale 
was engineered to flow through the Site from circa 1969 to 1985. The drainage swale was 
then diverted through the southern portion of the Site until circa 1994. Based on review 
of City of Kelowna GIS imagery, it appears the stormwater culvert has been redirected 
approximately 160 m south of the Site.  
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5.11. On-site and Surrounding Area Surface Drainage 

The Site and nearby surrounding area generally drain south towards Okanagan Lake and 
it is possible that runoff onto the Site occurs from nearby properties to the north; 
however, no obvious surface runoff pathways, evidence of erosion or visible sources of 
potential contamination were observed flowing onto the Site during the Site 
reconnaissance.  

5.12. Surrounding Land Use 

Properties and land use surrounding the Site are described in Table 5 and on Figure 1. 

 
 Table 5. Neighbouring Property Descriptions 

Location with 
Respect to Site 

Zoning Description Location (based on inferred 
groundwater flow direction) 

North CD12P Parking Lot and paved access 
routes/Airport Way 

Up- to transgradient 

Northeast CD12P Paved access routes/Airport 
Way then an airport 
terminal/restaurants 

Upgradient 

Northwest CD12P and 
CD12 

Airport Way then parking 
lots/paved access routes 

Transgradient 

East CD12P Airport Way/paved access 
routes and parking lots 
 

Up- to transgradient 

West CD12 and A1 Airport Way/paved access 
routes then parkland and an 
RFO 

Down- to transgradient 

South CD12P Airport Way/paved parking 
areas 

Downgradient 

Southwest CD12P and 
A1 

Airport Way and paved access 
routes then parkland 

Downgradient 

Southeast CD12P Airport Way and paved parking 
areas and access routes 

Trans- to upgradient 

Abbreviations: 
CD12P – Airport  
CD12 – Airport (inferred ancillary/support structures) 
A1 – Agricultural 1 

 

Commercial and industrial activities that may potentially result in soil and groundwater 
contamination were not observed on surrounding properties at time of Site assessment. 
Current operations at the properties and facilities described in Table 5 are unlikely to 
present an environmental risk to the Site based on the likely absence of potentially 
contaminating activities and/or their cross- to downgradient location in terms of inferred 
groundwater flow direction. 

Visual inspection of neighbouring properties was limited to observations made from the 
Site or public space. In the event of demolition and/or excavation, if signs of contamination 
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potentially migrating from nearby surrounding properties are observed on Site, please 
contact Ecoscape to determine the appropriate next steps.  

6.0 CONCLUSIONS AND RECOMMENDATIONS 

Ecoscape has completed this Phase I ESA using current and historical records available for 
the Site.  The Contaminated Sites Technical Guidance 10 document Guidance for a Stage 
1 Preliminary Site Investigation was referenced during completion of this assessment.  
This Phase I ESA report was also completed in general accordance with guidelines 
provided by the Canada Mortgage and Housing Corporation (CMHC) and in CSA Standard 
Z768-01 Phase 1 Environmental Site Assessment.  A detailed records search and Site visit 
was completed to assess the potential for environmental risk including areas of potential 
environmental concern (APECs) and associated potential contaminants of concern 
(PCOCs) to be present at the Site.   

Based on a review of readily available information for the site, including historical records, 
site registry results, aerial photographs, visual observations of the Site and other 
anecdotal information, Ecoscape provides the following conclusions and 
recommendations: 

 The Site has been used for car parking in its northern and southern portions 
since circa 1985 and 2001, respectively. Prior to their development as paved 
parking and access routes, the Site was vacant and undeveloped. The Site is 
zoned as CD12P- Airport. Historical land title records indicate the property 
titles were transferred among various individuals until 1959, at which time the 
City of Kelowna released the property back to Crown, presumably to further 
develop the airport 

 An ENV Site Registry search for a 1 km2 area centered on the Site was 
conducted on September 7, 2022. No entries are present for the Site, and off-
Site entries are considered unlikely to result in potential subsurface impacts at 
the Site.   

 Immediately adjacent properties are currently and historically have been 
paved parking lots and access routes, with the exception of the airport 
terminal building which has been extended southwards to approximately 50 
m east of the Site. Industrial activities are unlikely to have occurred on the Site 
or nearby surrounding area in the past.  

 No evidence of large-volume hazardous material releases were observed on 
the Site during the assessment.  

 No buildings are present on-Site, therefore the presence of asbestos-
containing materials or lead-based paints on the Site is unlikely.  
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 No evidence of a domestic or irrigation water well was observed on the Site, 
however the BC ENV Water Resources Atlas suggests the existence of a 
historical supply well on the eastern edge of the proposed hotel portion of the 
Site.  Until recently, filing of water well records with the BC ENV was voluntary, 
so it is possible that additional domestic/irrigation wells associated with the 
Site may be present. 

Based on a review of readily available information for the site, including historical records, 
site registry results, aerial photographs, visual observations of the Site and other available 
information, the likelihood of past and present use to have negatively impacted the 
environmental condition of the property is considered to be low.  As a result, a Phase II 
ESA is not warranted at this time.  If information becomes available that may materially 
change the findings presented in this report, Ecoscape should be contacted to reassess 
the conclusions provided herein. 

7.0 LIMITATIONS 

This report has been prepared by Ecoscape Environmental Consultants Ltd. (Ecoscape) for 
City of Kelowna (the Client) and is intended for the sole and exclusive use of the Client. 
With the exception of the Client, copying or distribution of this report or use of or reliance 
on the information contained herein, in whole or in part, is not permitted without the 
express written permission of Ecoscape.  

Nothing in this report is intended to constitute or provide a legal opinion. Ecoscape makes 
no representation as to the requirements of compliance with environmental laws, rules, 
regulations or policies established by federal, provincial or local government bodies. 
Revisions to the regulatory standards referred to in this report may be expected over 
time. As a result, modifications to the findings, conclusions and recommendations in this 
report may be necessary. 

This report reflects the opinion of Ecoscape on the likelihood for areas of potential 
environmental concern to be present at the Site based on a review of readily available 
information including interviews, historical site records, aerial photographs, field review, 
well site search, site registry reviews, and land title search.  Ecoscape also searched for 
historical or current reports pertaining to environmental conditions at the Site.  The 
conclusions provided herein are based solely upon our professional judgment and the 
availability of information pertaining to environmental conditions and historical and 
present land use at the site. If additional information becomes available that is 
inconsistent with the information provided herein or suggests that the potential for 
environmental concern may be present, Ecoscape should be contacted to reassess the 
conclusions provided in this report.  
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8.0 CLOSURE 

We trust that this report satisfies the present requirements. Should you have any 
questions or comments, please contact the undersigned at your convenience. 

 
Respectfully Submitted 
Ecoscape Environmental Consultants Ltd., 
 
Written By: Reviewed By: 
 
 
 
 
 
 
Devon Wyszkowski, M.Env.Sci Gwenn Farrell, R.P. Bio 
Environmental Scientist Senior Environmental Scientist 
Direct Line: 778.860.6403 Direct Line: 778.940.2876 
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                GENERAL CONDITIONS 
This report applies and is subject to these “General 
Conditions”. 
 
1.0  Use of Report 
 
This report concerns a specific site and a specific scope 
of work, and is therefore not applicable to any other 
sites or any other developments not referred to in the 
report. Any deviation from the specific site or scope or 
work would require a supplementary investigation 
and assessment.  
 
Conclusions and recommendations contained in this 
report are solely intended for the use of Ecoscape’s 
client. Ecoscape bears no responsibility for the 
accuracy of information, the analysis of data or 
recommendations contained or referenced in this 
report when the report is utilized by or relied upon by 
any party other than Ecoscape’s client, unless 
otherwise authorized in writing by Ecoscape. Any 
unauthorized application of this report is at the 
discretion and sole risk of its user.  
 
This report is subject to copyright, and therefore shall 
not be reproduced in part or in whole without prior 
written consent by Ecoscape. Additional copies of this 
report may be available upon request, if required, and 
will be supplied after receipt of payment for expenses 
associated with report production.  

 
2.0  Limitations of Report 
 
This report was derived solely from the conditions that 
were present on site during Ecoscape’s investigation. 
The client, and any other parties making use of this 
report with the express written consent of the 
Ecoscape and the client, are aware that conditions 
affecting the environmental condition of the site can 
vary both temporally and spatially, and that the 
conclusions and recommendations included in this 
report are temporally sensitive.  
 
The client, and any other parties making use of this 
report with the express written consent of the 
Ecoscape and the client, are also aware that 
conclusions and recommendations included within 
this report emanate from limited observations and 
information, and that both on-site and off-site 
conditions may vary, which in turn could affect the 
conclusions and recommendations that were made.   
 
 

 
 
The client is aware that Ecoscape is not qualified to, 
nor is it making any recommendations in terms of 
purchase, sale, investment or development of the 
subject property, as such decisions are the sole 
responsibility of the client.  
 
2.1 Information Provided to Ecoscape by Others 
 
During the extent of the preparation and work carried 
out in this report, Ecoscape may have relied upon 
information provided by parties other than the client. 
While Ecoscape strives to validate the accuracy of such 
information when instructed to do so by the client, 
Ecoscape accepts no responsibility for the validity of 
such information which may affect the report.  
 
3.0  Limitation of Liability 
 
The client acknowledges that property containing 
hazardous wastes and contaminants poses a high risk 
of claims brought by third parties stemming from the 
presence of those materials. Accounting for these 
risks, and in consideration of Ecoscape providing the 
requested services, the client agrees that Ecoscape’s 
liability to the client, with respect to any issues relating 
to hazardous wastes or contaminants located on the 
subject property shall be limited to the following: 
 

(1) With respect to any claims brought against 
Ecoscape by the client arising out of the 
provision or failure to provide services 
hereunder shall be limited to the amount 
of fees paid by the client to Ecoscape under 
this Agreement, whether the action is 
based on breach of contract or tort;   

 
(2) With respect to claims brought by third 

parties arising out of the presence of 
contaminants or hazardous wastes on the 
subject property, the client agrees to 
indemnify, defend and hold harmless 
Ecoscape from and against any and all 
claim or claims, action or actions, 
demands, damages, penalties, fines, 
losses, costs and expenses of every nature 
and kind whatsoever, including solicitor-
client costs, arising or alleged to arise 
either in whole or part out of services 
provided by Ecoscape, whether the claim 
be brought against Ecoscape for breach of 
contract or tort. 
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4.0  Disclosure of Information by Client 
 
The client agrees to fully cooperate with Ecoscape 
with respect to the provision of all available 
information on the past, current, or proposed 
conditions on the site, including historical 
information respecting the use of the site. The client 
acknowledges that in order for Ecoscape to properly 
provide the service, Ecoscape is relying on full 
disclosure and accuracy of any such information.  
Ecoscape does not accept any responsibility for 
conclusions drawn from erroneous, invalid, or 
inaccurate data provided to us by another party and 
used in the preparation of this report. 
 
5.0  Standard of Care 
 
Services performed by Ecoscape for this report have 
been completed in a manner consistent with the level 
of skill ordinarily exercised by members of the 
profession currently practicing under similar 
conditions in the jurisdiction in which the services are 
provided. Professional judgement has been applied in 
developing the conclusions and/or recommendations 
made in this report. No warranty or guarantee, 
express or implied, is made concerning the results, 
comments, recommendations, or any other portion of 
this report.  
 
6.0  Notification of Authorities 
 
The client acknowledges that in certain instances the 
discovery of hazardous materials, contaminants or 
conditions and materials may require that regulatory 
agencies and other parties be informed and the client 
agrees that notification to such parties or persons as 
required may be done by Ecoscape in its reasonably 
exercised discretion.  Further, Ecoscape reserves the 
right to notify Provincial agencies when rare or 
endangered flora or fauna are observed, whether the 
species classifications are identified as such at the 
local, Provincial, or Federal levels of government. 
 
7.0  Ownership of Instruments of Professional 

Service 
 
The client acknowledges that all reports, plans, and 
data generated by Ecoscape during the performance 
of the work and other documents prepared by 
Ecoscape are considered its professional work product 
and shall remain the copyright property of Ecoscape. 
 
 
 

8.0  Alternate Report Format 
 
Where Ecoscape submits both an electronic file and 
hard copy versions of reports, drawings and other 
project-related documents and deliverables 
(collectively termed Ecoscape’s instruments of 
professional service), the client agrees that only the 
signed and sealed hard copy versions shall be 
considered final and legally binding. The hard copy 
versions submitted by Ecoscape shall be the original 
documents for record and working purposes, and, in 
the event of a dispute or discrepancies, the hard copy 
versions shall govern over the electronic versions. 
Furthermore, the client agrees and waives all future 
right to dispute that the original hard copy signed 
version archived by Ecoscape shall be deemed to be 
the overall original for the Project. 
 
The client agrees that both electronic file and hard 
copy versions of Ecoscape’s instruments of 
professional service shall not, under any 
circumstances, no matter who owns or uses them, be 
altered by any party other than Ecoscape. The client 
warrants that Ecoscape’s instruments of professional 
service will be used only and exactly as submitted by 
Ecoscape.  
 
The client recognizes and agrees that electronic files 
submitted by Ecoscape have been prepared and 
submitted using specific software and hardware 
systems. Ecoscape makes no representation about the 
compatibility of these files with the client’s current or 
future software and hardware systems.   
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Appendix C: Historical Photo
Year: 1959
Source: RDCO



55
35
90
0

55
35
80
0

55
35
70
0

55
35
60
0

55
35
90
0

55
35
80
0

55
35
70
0

55
35
60
0

329400329300329200329100329000328900328800

329300329200329100329000328900328800

#

0 50 100 150 20025

Meters

Appendix C: Historical Photo
Year: 1976
Source: RDCO



55
35
90
0

55
35
80
0

55
35
70
0

55
35
60
0

55
35
90
0

55
35
80
0

55
35
70
0

55
35
60
0

329400329300329200329100329000328900328800

329300329200329100329000328900328800

#

0 50 100 150 20025

Meters
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Year: 1995
Source: RDCO
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Appendix C: Historical Photo
Year: 2003
Source: COK
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Appendix C: Historical Photo
Year: 2006
Source: COK
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Appendix C: Historical Photo
Year: 2009
Source: COK
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Appendix C: Historical Photo
Year: 2012
Source: COK



55
35
90
0

55
35
80
0

55
35
70
0

55
35
60
0

55
35
90
0

55
35
80
0

55
35
70
0

55
35
60
0

329400329300329200329100329000328900328800

329300329200329100329000328900328800

#

0 50 100 150 20025

Meters

Appendix C: Historical Photo
Year: 2015
Source: COK
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Appendix C: Historical Photo
Year: 2017
Source: COK



55
35
90
0

55
35
80
0

55
35
70
0

55
35
60
0

55
35
90
0

55
35
80
0

55
35
70
0

55
35
60
0

329400329300329200329100329000328900328800

329300329200329100329000328900328800

#

0 50 100 150 20025

Meters

Appendix C: Historical Photo
Year: 2019
Source: COK
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APPENDIX D: Land Title Records 



1 
 

ENVIRONMENTAL SEARCH FORM 
Date:  October 21, 2021 
File Reference:  21-4038 – 5533 – 6305 AIRPORT WAY, KELOWNA 
PID:  009-459-014 
Legal Description:  LOT 3 DL 32 & 120 AND SEC 14 TP 23 ODYD PLAN 11796 
Land Title Office:  Kamloops/Nelson 
 

TITLE NO. REGISTERED OWNER TITLE 
REGISTERED 

TITLE 
CANCELLED PRIOR LEGAL(S) CHARGE INFORMATION 

(LEASE, RP) 
228701 HER MAJESTY THE QUEEN IN RIGHT OF CANADA SEPT 1961 CURRENT LOT 3 DL 32 & 120 AND SEC 14 TP 23 ODYD PLAN 11796 PLUS OTHERS NOT VIEWED 
      
206697 HER MAJESTY THE QUEEN IN RIGHT OF CANADA APR 1959 SEPT 1961 BLK 1 DL 120 ODYD PLAN 3497 NIL 
206698 HER MAJESTY THE QUEEN IN RIGHT OF CANADA APR 1959 SEPT 1961 LOT A DL 32 AND SEC 14 TP 23 ODYD PLAN 9539 PLUS OTHER NIL 
      
112917 THE CORPORATION OF THE CITY OF KELOWNA NOV 1946 APR 1959 BLK 1 DL 120 ODYD PLAN 3497 PLUS OTHER NIL 
205566 THE CORPORATION OF THE CITY OF KELOWNA MAR 1959 APR 1959 LOT A DL 32 AND SEC 14 TP 23 ODYD PLAN 9539 PLUS OTHER NIL 
      
107265 THE CORPORATION OF THE CITY OF KELOWNA APR 1946 NOV 1946 LOT 1 MAP 1929 PLUS OTHER NIL 

201340 THE CORPORATION OF THE CITY OF KELOWNA SEPT 1958 MAR 1959 

LOTS 3-10 SEC 14 TP 23 P/O; LOT 15 DL 32 & SEC 14 TP 23 P/O; LOTS 4-9 SEC 14 
TP 23; LOTS 16-18 DL 32 & SEC 14 TP 23; LOT 19 DL 32; LOT 22 DL 32 P/O; ALL OF 
ODYD PLAN 1502 NIL 

      
36923 CHARLES WILLIAM DICKSON AUG 1922 APR 1946 LOT 1 MAP 1929 PLUS OTHERS NIL 
16691 LAND SETTLEMENT BOARD MAY 1919 SEPT 1958 LOTS 3-10, 15-18, 19 & 22 MAP 1502 PLUS OTHERS NIL 
      
IFB VOL 4 
F70 28209A CHARLES WILLIAM DICKSON DEC 1912 AUG 1922 PT 311.51 ACRES OF LOT 120 GRP 1 ODYD NIL 

34647 CHARLES W. DICKSON MAY 1923 AUG 1922 
PT LOT 120 GRP 1 ODYD ON PLAN B268 AND BLK A LOT 120 SHOWN IN RED 
ON PLAN 1572 NIL 

16502 LAND SETTLEMENT BOARD MAR 1919 MAY 1919 
LOT 32 GRP 1 ODYD PLUS OTHER AND SE ¼ OF SEC 14 TP 23 ODYD EXCEPT 
CANADIAN NORTHERN PACIFIC RAILWAY COMPANY RIGHT OF WAY NIL 

      
      

 
IMPORTANT:  As all computer titles may not have been checked, charges appearing on them that could affect the property, such as leases, are not noted.  Information must be 
checked against LTO records to verify. Please request document copies or titles if required. 
Search done by:  Gillespie & Company LLP. If you have any questions, please contact Dani at 1-250-828-6643. 



2 
 

ENVIRONMENTAL SEARCH FORM (CONTINUED) 
 

TITLE NO. REGISTERED OWNER TITLE 
REGISTERED 

TITLE 
CANCELLED PRIOR LEGAL(S) CHARGE INFORMATION 

(LEASE, RP) 
IFB VOL 4 
F70 28209A 

ELIZA JANE SWALLWELL & THOMAS WILLIAM 
JONES JAN 1912 DEC 1912 PT 311.51 ACRES OF LOT 120 GRP 1 ODYD NIL 

10593 
THE CANADIAN NORTHERN PACIFIC RAILWAY 
COMPANY SEPT 1915 MAY 1923 

PT LOT 120 GRP 1 ODYD CONTAINING 5.77 ACRES MORE OR LESS 
AND BEING SHOWN ON PLAN B268 NIL 

30240 CHARLES W. DICKSON FEB 1922 MAY 1923 BLK A ODYD MAP 1572 (FORMERLY LOTS 1-22 MAP 1572)  

13528 CHARLES CHRISTIAN MAR 1917 MAR 1919 
LOT 32 PLUS OTHER TOGETHER CONTAINING 288 ACRES MORE OR LESS AND SE ¼ 
OF SEC 14 TP 23 ODYD SAID TO CONTAIN 160 ACRES MORE OR LESS ETC. NIL 

      
IFB VOL 4 
F70 28209A ELIZA J. JONES APR 1893 JAN 1912 PT 311.51 ACRES OF LOT 120 GRP 1 ODYD NIL 
IFB VOL 4 
F70 28209A SEE ABOVE     
21272 CHARLES W. DICKSON MAY 1920 FEB 1922 LOTS 1 – 22 ODYD MAP 1572 NIL 
AFB VOL 9 
F217 13697A CHARLES CHRISTIAN NOV 1905 MAR 1917 LOT 32 GRP 1 ODYD PLUS OTHER AND SE ¼ OF SEC 14 TP 23 ODYD NIL 
      
 CROWN   PT 311.51 ACRES OF LOT 120 GRP 1 ODYD  
IFB VOL 4 
F70 28209A SEE ABOVE     
AFB VOL 2 
F651 1295A ANNIE CAMERON MAR 1897 NOV 1905 LOT 32 GRP 1 ODYD PLUS OTHER NIL 
AFB VOL 2 
F651 1296A ANNIE CAMERON MAR 1897 NOV 1905 SE ¼ OF SEC 14 TP 23 ODYD NIL 
      
AFB VOL 1 
F589 12813A FRANK RICHTER OCT 1891 MAR 1897 LOT 32 GRP 1 ODYD PLUS OTHER NIL 
AFB VOL 2 
F651 1296A JOSEPH CHRISTIAN JAN 1897 MAR 1897 SE ¼ OF SEC 14 TP 23 ODYD NIL 
      

 
IMPORTANT:  As all computer titles may not have been checked, charges appearing on them that could affect the property, such as leases, are not noted.  Information must be 
checked against LTO records to verify. Please request document copies or titles if required. 
Search done by:  Gillespie & Company LLP. If you have any questions, please contact Dani at 1-250-828-6643. 



3 
 

ENVIRONMENTAL SEARCH FORM (CONTINUED) 
 

TITLE NO. REGISTERED OWNER TITLE 
REGISTERED 

TITLE 
CANCELLED PRIOR LEGAL(S) CHARGE INFORMATION 

(LEASE, RP) 
AFB VOL 1 
F491 8998A FREDERICK BRENT JULY 1890 OCT 1891 LOT 32 GRP 1 ODYD PLUS OTHER NIL 
 CROWN   SE ¼ OF SEC 14 TP 23 ODYD  
      
AFB VOL 1 
F367 7769A JOSEPH CHRISTIAN NOV 1888 JULY 1890 LOT 32 GRP 1 ODYD PLUS OTHERS NIL 
      
AFB VOL 1 
F367 7769A JOSEPH CHRISTIAN MAR 1887 NOV 1888 

LOT 32 GRP 1 ODYD PLUS OTHERS CONTAINING IN THE AGGREGATE 
412 ACRES MORE OR LESS NIL 

      

 CROWN   
LOT 32 GRP 1 ODYD PLUS OTHERS CONTAINING IN THE AGGREGATE 
412 ACRES MORE OR LESS  

      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      

 
IMPORTANT:  As all computer titles may not have been checked, charges appearing on them that could affect the property, such as leases, are not noted.  Information must be 
checked against LTO records to verify. Please request document copies or titles if required. 
Search done by:  Gillespie & Company LLP. If you have any questions, please contact Dani at 1-250-828-6643. 



The requested title search results are displayed below. There is no fee for these results.

2021-10-21 10:31:01

Title Search Results

Requestor: KAYLA CUPELLO

File Reference:

1 search results found in Land Title District: All Land Title DistrictsPID  009-459-014     S/11796/////3 
PENDING APPLICATIONS: There are no pending applications
Title Number Land Title District Status First Owner Name on Title
228701  Kamloops REGISTERED HE*



PARCEL IDENTIFIER (PID): 009-459-014

SHORT LEGAL DESCRIPTION:S/11796/////3
MARG:

TAXATION AUTHORITY:
  1  Kelowna Assessment Area
  2  Kelowna, City of
  3  Glenmore-Ellison Improvement District

FULL LEGAL DESCRIPTION: CURRENT
  LOT 3 DISTRICT LOTS 32 AND 120 AND OF SECTION 14 TOWNSHIP 23 OSOYOOS DIVISION
  YALE DISTRICT PLAN 11796

MISCELLANEOUS NOTES:
  ALR DF KC57523
  ALR INCL SEE DF KC90122
  SRW PL KAP75595

ASSOCIATED PLAN NUMBERS:
  SUBDIVISION PLAN KAP11796
  STATUTORY RIGHT OF WAY PLAN KAP75595

AFB/IFB:  MN:  Y  PE: 0 SL: 1 TI: 1
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APPENDIX E: City Directories 
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APPENDIX F: Groundwater Wells



 Datum:

 Projection:

km0.410.200

WGS_1984_Web_Mercator_Auxiliary
_Sphere

NAD83

Copyright/Disclaimer

Legend

Water Wells

CAUTION: Maps obtained using this site are not 
designed to assist in navigation. These maps may be 
generalized and may not reflect current conditions. 
Uncharted hazards may exist. DO NOT USE THESE 
MAPS FOR NAVIGATIONAL PURPOSES.

Key Map of British Columbia

The material contained in this web site is owned by the 
Government of British Columbia and protected by 
copyright law. It may not be reproduced or redistributed 
without the prior written permission of the Province of 
British Columbia. To request permission to reproduce 
all or part of the material on this web site please 
complete the Copyright Permission Request Form 
which can be accessed through the Copyright 
Information Page. 

1: 10,000

Groundwater Wells - Class

WELL_CLASS

Water Supply

Monitoring

Dewatering/Drainage

Geotechnical

Closed Loop Geoexchange

Injection

Recharge

Remediation

Unknown

Groundwater Wells - Licence Status

LICENCE_STATUS

Licensed

Unlicensed

Groundwater Wells - Lithology

Groundwater Wells - All

ARTESIAN_IND

Reported Artesian Well

Well

Provincial Observation Wells

OBSERVATION_WELL_STATUS

Active

Inactive

Groundwater Supply Wells - Intended Water Use

INTENDED_WATER_USE

Private Domestic

Water Supply System

Irrigation

Commercial and Industrial

Observation

Test

Open Loop Geoexchange

Other

Unknown
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Carbonate Herd
(;OLIFORM CROANlSM55

Mgneskum Hofd
TOTAL BACTERIA

Fe

") COLOUR ODOUR $02
'/

TA51E C

Mg

No

K

PUMPING TEST SUMMARY
HCOB

TEST BY C03

Cl
DATE FILE NO

SOC

SPECIFIC CAPACITY PERMIABILITY
NOJ

STORAGE COEFF TRANSM ISS ] BILITY B

PEMARKS E

Toto! Dlssolxds

Tom! Alkollnny

Suspended Solids

OTHER DATA Ph

SIZE ANALYSMS ETC

.ARU HF-' DATE
-/4 {7%= >
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WELL LOG

/

~ Bos. sm. A

ZELOWNA, B.C.

V1Y 7N8

gx DMLLIN
G ~85

03
0 .

% -.

~ ,

~

;

; .1.1 ! rt
X

! €
,,OO

C 'RR;€;R?T?SA €# >0*

PHONE: (604) 769-3408

(604) 762- 1362

NQ 1 7 7 7

- Be 'WELL Satisfied

Name:
C o PM £#/1/1

Address: QAIE; Spudded q AX~ IQZ~ 3Completed ~
Rig # Omar Equip.

Address: Q ! 3~
Lot PL DL

fL Tool PushOverburdon

Domesic lndustial Munidpal
Bedrock fL Driller

Inigalion Test Well Other
To!al

.
fL Roughneck

~nefs number ~ well. (if more than one)

New Well ~ Air Romry

Deepened Rotary BEBE
Reconditioned Jened

Liner Installed Pressure Fractured
FROM TO

GROUND

DIMENSIQ$; Diameter of well inches LEVEL A S

Drilled fl. Depth of completed well fl. ! On m
" Diam. from ft. to M fL

8 W PU.

Threaded " Diam. from ft. to ft. V

Welded
' Diam. from fL IO II.

Yes Nd

Type of perforator used

SIZE of perforations in. by m.

perforauons from fl. Id ft.

perforatons from ft. to ft.

SSBEENS.;

T .
"

Diam. Slot Siz from ft. IO H fr

Diam. Sbt Size from fl. Id fl.

Yes No Size of Gravel

Gravel placed from fI. M fL

Yes No Depth ft. l Hereby Agree work

Material Used ln Seal € hai been completed ?( accordance wim the convac1 and all material used has been of

Method of Sealing swam oi  top quality.

CAPRI DRILLING (1985) LTD.

Static Level ft.

Measured from £ 1 ft. With if K
GENERAL REMARKS

Pumping Cave! 38 0ft. at GPM 0
Remmmended Pump Seting ft.

If Flaming Well GPM

Recommended Mgx. Pump Oumul GPH

Water Clear )Z SandyCoLoured Silly

Duration of test Hrs.

fT l$ HERESY AGREED THAT OF WATER. ALONG WfTH ALL OTHER REMARKS, ARE TRUE ONLY TO THE BEST KNOWLEDGE OF

THE PERSONNEL AND COMPANK AND THEY CANNOT BE HELD RESPONSIBLE FOR A MISTAKE IN CALCULATION.

THE COMPANY WILL NOT BE HELD RESPONSIBLE FOR PUBLIC LlABlLffY OR PROPERTY DAMAGE CAUSED BY FLOWING WELL WASH OUTS OR ANY OTHER MlSHAPS.

ALL MATERIALS SHAl.L REMAIN PROPERTY OF CAPRI DRILLING UNTIL ACCOUNT IS PAID IN FULL

%.
"*'n
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BOGS MAP V' WELL NO. 0 '

WATER WELL
MWNISTRY OF ENWRONMENT WATER MANAGEMENT DiX/1SlON

LEGAL DESCRIPT ION > LOT 5 EC TP. R , UL

DESCNPTlVE LOCATiON '

RECORD

LAND D ~ TRlCT.

WELL NO

WCTORIA, BRITISH COLUMBIA

PLAN.

UCENCE NO,. DATE -
Z

N- 1

X Y NO.

owNERS NAME,;l;IV,E; - b,? F+,, * /,' - 1)h; ADDRESS 59 *x  = ££
DNLLERS NAME ADURESS" DATE COMPLETED NATTOPO.SHEET NO

ELEVATiON CJESTlMATED
DEPTH OF 5 U RV E Y ED CASlNGDIAM. - L E N G T H

PRODUCTION TEST SUMMARY

METHOD OF CONSTRUCTION CA 5 l NG D i AM ,L € N G T H , DATE

SCREEN L()CATlON SC R E E N S i Z E LE N 6 T H T "( F' ii TEST BY
BAIL TEST  PUMP TEST . UURATWN OF TEST

SANITARY SEAL YES NOS ScREEN SWZE, L E NG T H T Y P E RATE DRAWDOWN.

PERFORATED CASING ~ LENGTH, PERFORATQONS FROM,. TO , WATER LEVEL AT COMPLETION OF TEST
AVAILABLE DRAWDOWN SPECIFIC CAPACiTY ,

GRAVEL PACK ~ LENGTH DI AM SiZE GRAN/EL,ETC PERMEABILITY STORAGE COEFF ,
DQSTANCE TO WATER ,EESTIMATEO WATERLEVEL TRANSMISSIVITY

ESTIMATED WELL YIELD
F R 0 M MEA5URED ELEVATlONT ARTESIAN PRESSURE, RECOMMENDED PUMPING RATE

DATE OF WATEP LEVEL MEASUREMENT, WA T E R US E
RECOMMENDED PUMP SETTING

CH EM l ST R Y L l T H OLOGY
FROM TO DESCRIPTION

T E 5 T BY D A T E

TOTAL DISSOLVED SOLIDS mgA TEMPERATURE UC pH. SILDCA (SQOQ) , mg / l

pmhos/cm
CONDUCTANCE AT 25

=
c TOTAL 1RoN(Fe) mqM TOTAL HARDNESS(COCOg, m q/l

ToTAL ALKALlNlTY(CUCO,) mgM PHEN.ALKAUNITY(COCOg) mg/l MANGANESE(Mn) , .moi l

COLOUR O D 0 U R TU R B l D ! T Y

AN l ON S mg/ ! e p m CAT l ON S moi l € {) Hi

cARBoNATE (co.) CALCIUM(CO)

mcARBONATE(HCOg

SULPHATE iso,) !,
MAGNE ~ UM(Mq) -

~ SODIUM (No) 1

~

!
;

L ,

CHLORIDE (Cl) Pomssl UM (K) - 4
Nd; . NO, (NITROGEN) l RON (Dl SSOLVE D)

. TKN. (NITROGEN)

PHOSPHORUS (P)

TKN - TOTAL KJELDAHL NITROGEN CHEMISTRY SITE NO.

NOZ - NITRITE NO, = NITRATE

CHEMISTRY FIELD TESTS
T ES T BY DA T E EQUIPMENT USED

CONTENTS OF FOLDER

DR l L L LOG PUMPTEST DATA ChEMICAL ANALYSbS

SIEVE ANALYSIS GEOPHYSICAL LOGS R E PO RT

0 T HE R

SOURCES OF INFORMATION
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APPENDIX G: Site Registry 



As Of: SEP 04, 2022          BC Online: Site Registry                  22/09/07
                     For: PB79534  ECOSCAPE ENVIRONMENTAL CONSULTANTS  12:37:44
Folio: 22-4383                                                        Page    1
   2 records selected for 0.5 km from latitude 49  deg, 56 min, 58.7 sec
     and Longitude 119 deg, 22 min, 57.7 sec
   Site Id        Lastupd  Address / City
   0005088        05JAN27  1 - 5655 HIGHWAY 97
                           KELOWNA
   0006085        07MAR05  5520 HIGHWAY 97 NORTH
                           KELOWNA
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Photo 1:  Northeast corner of the proposed hotel portion of the Site, facing southwest. 
 

 
Photo 2:  Northwest corner of proposed hotel portion of the Site, facing southeast.  
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Photo 3:  Southwest corner of the proposed hotel portion of the Site, facing northeast. 
 

 
Photo 4:  Southeast corner of the proposed hotel portion of the Site, facing north.  
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Photo 5:  Northern portion of the proposed parkade portion of the Site, facing south.  
 

 
Photo 6:  Southern portion of the proposed parkade portion of the Site, facing north. 
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Photo 7:  Electrical transformer located on the western portion of the proposed hotel portion of 
the Site, facing south.  
 

 
Photo 8:  Properties northwest of the Site, facing northwest. 
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Photo 9:  Properties to the northeast, facing northeast.  
 

 
Photo 10:  Properties located southwest of the Site, facing southwest.
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Photo 11:  Properties located southeast of the Site, facing southeast.  
 

 



SCHEDULE E 

HOTEL REQUIREMENTS 

Minimum general specifications of the Hotel shall be as per the attached six storey 207 room 
hotel plans under Schedule F. 

Maximum general specification of the Hotel shall be as per the attached eight storey 293 room 
hotel plans under Schedule F. 



SCHEDULE F 

GENERAL PLANS AND SPECIFICATIONS FOR HOTEL (SIX & EIGHT STOREY OPTIONS) 
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SITE COVERAGE 42.10% (6,779.39 SQM)

PROJECT DATA

173,341.69 SQFT16,103.97 SQM
3.98 ACRES

HOTEL FOOTPRINT
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LANDSCAPED AREA 9.32% (1,500.87 SQM)
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HOTEL PARKADE
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 ROOF PLAN
 SCALE: 1/8" = 1'-0"
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-

INSULATED ROOF AREAS
ROOF 1: 162.3 SQFT ( 15.1 SQM )
ROOF 2: 162.3 SQFT ( 15.1 SQM )
ROOF 3: 4,394.3 SQFT ( 408.2 SQM )
ROOF 4: 7,494.1 SQFT ( 696.2 SQM )
ROOF 5: 236.8 SQFT ( 22.0 SQM )
ROOF 6: 4,388.3 SQFT ( 407.7 SQM )
ROOF 7: 162.3 SQFT ( 15.1 SQM )
ROOF 8: 162.3 SQFT ( 15.1 SQM )
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SEE A-1.02 SECOND FLOOR PLAN FOR
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SCHEDULE G 

Servicing Specifications



Kelowna Sutton Place Mechanical Servicing 

Required Sanitary Service Size 10"@ 2% 4,500        Max FU Load
Domestic Water Service 1,755         FU 300 GPM
Fire Service 8" 600 GPM
Required Storm Service Size 10"@ 1% 48,500 Max L Load 12,254.33  GPM 3,233          Litres Per Second 
Total Gas Service 10,000      MBH
Electrical Service 1,750        Kw 600 V
Cable/Telephone

Required Sanitary Service Size 4"@ 2% 240            Max FU Load 120 GPM
Fire Service 6" 600 GPM
Required Domestic Service Size 120 GPM
Maximum Water Load 6" 600 GPM
Required Storm Service Size 12"@ 1% 78,700 Max L Load
Electrical Service 400 Kw 600 V
Cable/Telephone 2 X 4" conduits with pull strings

2 X 4" conduits with pull strings

Hotel Sublease Servicing Requirements

2"

Parkade Sublease Servicing Requirements 

4" ( 82 psi ) 


	The Subtenant hereby covenants that it will perform and observe all the covenants on the part of the City to the Head Landlord under the provisions of the Head Lease other than the covenant to pay rent thereunder and other than the covenants relating ...
	then this Sublease shall, at the Head Landlord’s option, be deemed to have been assigned to the Head Landlord and the Subtenant shall attorn to the Head Landlord, thereby creating a new lessor/lessee relationship under the terms and conditions of this...
	The Subtenant acknowledges that unless and until the Head Landlord exercises its option under this section, this Sublease creates no privity of estate nor privity of contract between the Subtenant and the Head Landlord.


