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MASTER DEVELOPMENT AGREEMENT 
 
 
THIS AGREEMENT made this _____ day of _______________, 2022.  
 
BETWEEN: 
 

City of Kelowna, a local government, duly incorporated under the laws of the 
Province of British Columbia, having an office at 1435 Water Street, in the City of 
Kelowna, Province of British Columbia, V1Y 1J4 
 
(hereinafter called the “City”) 

 
AND: 
 

Westcorp On The Lake Limited Partnership (Registration No. XP0490356) having 
an office at 200 – 1460 Pandosy St. in the City of Kelowna, Province of British 
Columbia, V1Y 1P3 , by its General Partner, Westcorp On The Lake Inc. (Inc. No. 
A0075763), a company extra-provincially registered under the laws of the 
Province of British Columbia, having an office at 200 - 1460 Pandosy Street, in the 
City of Kelowna, Province of British Columbia, V1Y 1P3 and Westcorp on the Lake 
Inc. 

 
(hereinafter collectively called the “Developer”) 

 
WHEREAS: 
 
 
A. The Developer is the beneficial and registered owner of lands and premises situate, lying and 
being in the City of Kelowna, Province of British Columbia, and more particularly known and described as: 
 

PID:  029-373-301 Lot 1 District Lot 134 Osoyoos Division Yale District Plan EPP41204 Except 
Plan EPP112300 

PID:  031-681-751 Lot 1 District Lot 134 Osoyoos Division Yale District Plan EPP112300 
PID:  031-681-760 Lot 2 District Lot 134 Osoyoos Division Yale District Plan EPP112300 
PID:  031-681-778 Lot 3 District Lot 134 Osoyoos Division Yale District Plan EPP112300 

 
 (collectively hereinafter called the “Lands”); 
 
B. The Developer has made an application to the City for a development permit or development 
permits (the “Development Permit”) to develop the Lands substantially as set out in the Concept Plan 
attached as Schedule “A” hereto; 
 
C. The Developer wishes to develop rental units through the construction of a series of 
townhomes and apartment buildings; and 
 
D. The parties wish to set out in this Master Development Agreement their agreement as to 
conditions for the Development (as defined below) and the various provisions if the Development Permit 
is issued, namely: 
 

akondor
Schedule_1
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(i) the provision, protection and maintenance of access roads; 
 
(ii) the construction of off-site and on-site streetscape and site servicing improvements; 
 
(iii) the provision, protection and maintenance of City owned water utility services within the 

Development, including the provision of covenants, statutory rights of way or combination 
thereof; 

 
(iv) amenity phasing and the construction of Wilson Creek Linear Park;  

 
(v) dedication or transfer of Wilson Creek Linear Park to the City; 
 
(vi) allocation of density through different phases of the Development;  

 
(vii) the construction of the Roads and Sidewalks through the Lands, including the provision of 

covenants, statutory rights of way or combination thereof, to secure public use of the Roads and 
Sidewalks; 
 

(viii) Section 219 No-Build Covenant restricting development on the Lands except as contemplated by 
this Agreement;  

 
(ix) the provision, protection and maintenance of storm and sanitary sewer works throughout the 

Development;  
 
(x) the construction of Bird Place bridge; and 

 
(xi) construction of Lakeshore Road frontage improvements and the installation of a pedestrian 

crossing on Lakeshore Road. 
 
 
NOW THEREFORE THIS AGREEMENT WITNESSES that in consideration for the mutual promises exchanged 
herein, the parties agree as follows: 
 
 
1. DEFINITIONS 
 
1.1. In this Agreement: 
 
"Agreement" or "Master Development Agreement" or "MDA" means this Agreement; 
 
"Concept Plan" means the sketch attached hereto as Schedule “A”; 
 
"Development" means the development that the Developer will construct on the Lands as contemplated 
under this Agreement and substantially as set out in the Concept Plan; 
 
“DP Phase 1”, “DP Phase 2” and “DP Phase 3” mean the development permit phase as shown on the 
Phasing Plan attached hereto as Schedule “H”; 
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“DP Phase” means any of DP Phase 1, DP Phase 2, or DP Phase 3 attached hereto as Schedule “H”; 
 
“Final Townhouse Building” means, for the purposes of Section 6.2, the last of the nine townhouses to 
be constructed within the area described as DP Phase 1 (DP20-0037) on the Phasing Plan attached hereto 
as Schedule “H”; 
 
"Roads and Sidewalks" means a portion of the Lands, generally as shown on the Concept Plan, for the 
use and enjoyment of the public in perpetuity; and 
 
“Tower 3” means, for the purposes of Section 6.2, the building to be constructed adjacent to Lakeshore 
Road and identified as Tower 3 on the Phasing Plan attached hereto as Schedule “H”.  
 
1.2. The following Schedules are attached to and form part of this  Agreement, and each description 
of a Schedule set out below shall be a defined term in this Agreement: 
 
(a) Schedule "A" – Concept Plan; 
 
(b) Schedule "B" – Section 219 No-Build Covenant; 
 
(c) Schedule "C" – Wilson Creek Linear Park Plan; 
 
(d) Schedule "D" – Parks Maintenance and Operations Agreement 
 
(e) Schedule "E" – Roads and Sidewalks Statutory Rights of Way 
 
(f) Schedule "F" – Offsite Infrastructure Improvements Plan;  
 
(g) Schedule "G" – Onsite Servicing Plan; 
 
(h) Schedule "H" – Phasing Plan; 
 
(i) Schedule "I" – Phased Parking Plan; 
 
(j) Schedule "J" – Access Easement;  
 
(k) Schedule “K” – Intentionally deleted; 
 
(l) Schedule "L" – Assignment and Assumption Agreement; 

 
(m) Schedule “M” Density – Section 219 Covenant; 
 
(n) Schedule “N” – City – Statutory Right of Way Regarding Water 
 
(o) Schedule “O” – Section 219 Construction and Maintenance Covenant.  
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2. DEVELOPMENT IN ACCORDANCE WITH PLANS 
 
2.1. The parties acknowledge that the Concept Plan is general and conceptual only, having been 
prepared without a determination as to whether the precise road alignment best suits the contours of the 
Lands. Parcel locations and configurations have only been shown to provide an indication as to probable 
site coverage and location and do not control final siting and location of the parcels and/or structures to 
be constructed on the Lands. 
 
2.2. The Developer covenants and agrees that it will seek further approvals to subdivide and develop 
the Lands in substantial compliance with the Concept Plan. 

 
2.3. The Developer will construct the Development in phases consistent with the Phasing Plan 
attached as Schedule “H”, with some flexibility of sequencing for future buildings not connected to the 
parkade. 
 
 
3. WILSON CREEK LINEAR PARK 
 
3.1. The Developer covenants and agrees to transfer to the City an area of approximately 8,411 square 
meters along the south boundary of the Lands adjacent to Wilson Creek, generally in locations, 
configurations and at the times, identified on the Wilson Creek Linear Park Plan, subject to the final review 
and acceptance of the City, acting  reasonably (“Wilson Creek Linear Park”).  
 
3.2. The Developer covenants and agrees that it will construct and install in Wilson Creek Linear Park 
the works and services as set out in a Parks Maintenance and Operations Agreement attached to this 
Agreement as Schedule “D” to the satisfaction of the City. 

 
3.3. Once the works and services contemplated in section 3.2 of this Agreement are constructed and 
installed in the Wilson Creek Linear Park to the satisfaction of the City and prior to the use or occupancy 
of the final building in DP Phase 3, the Developer shall transfer the Wilson Creek Linear Park to the City. 
 
 
3.4. The Developer covenants and agrees that it will maintain the Wilson Creek Linear Park works and 
services set out in the Parks Maintenance and Operations Agreement and the Developer covenants and 
agrees to enter into a Park Maintenance and Operation Agreement with the City, which agreement will 
govern the construction and maintenance of the works and services to be installed by the Developer in 
Wilson Creek Linear Park.   The Park Maintenance and Operations Agreement shall be substantially in the 
form attached to this Agreement as Schedule “D”.  The Developer may assign its rights and obligations 
under the Park Maintenance and Operation Agreement to a society to be incorporated for the purpose of 
maintenance and the City shall consent to such assignment. 
 
 
4.0  ROADS AND SIDEWALKS 
 
4.1. The Developer has provided statutory rights of way to provide for public access to the Roads and 
Sidewalks in the form attached to this Agreement as Schedule “E”. 
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4.2. The Developer will grant an access easement to each of the lots created by the Development, 
over all the other lots within the Development, as they are created, in accordance with the Concept Plan. 
The access easement will be substantially in the form attached as Schedule “J”. 
 
 
5. RESTRICTIVE COVENANTS 
 
5.1 The Developer covenants and agrees that it will, at its sole cost, provide the City with the Section 
219 No-Build Covenant restricting the development of the Lands to be consistent with the terms of this 
Mater Development Agreement substantially in the form attached to this Agreement as Schedule “B”.   
 
5.2 The Developer covenants and agrees with the City that the total density on the Lands shall be 
restricted to 90,990 m2 of the net floor area (the “Development Density”).  At the time of the first 
application for subdivision of the Lands, density will be allocated to the lot or lots to be created by the 
subdivision.  The Developer covenants and agrees that it will, at is sole cost, register a section 219 Land 
Title Act covenant (the “Density - Section 219 Covenant”) on the newly created lot or lots from the 
subdivision allocating a portion of the Development Density to that lot or lots and concurrently register a 
Density – Section 219 Covenant on the remainder of the Lands allocating the remaining Development 
Density.  At the time of any subsequent application for subdivision of the Lands, density will be allocated 
to the lots or lots to be created by the subdivision.  The Developer covenants and agrees that it will, at its 
sole cost, register a Density – Section 219 Covenant on the newly created lot or lots created by any 
subsequent subdivision allocating a portion of the remaining Development Density to that lot or lots and 
concurrently register an amendment to the Density – Section 219 Covenant registered on the remainder 
of the Lands reducing the total density permitted by that covenant by the amount of density allocated to 
the new lot or lots, such that the density allocated to all lots on the Lands is no greater than the 
Development Density. The Density – Section 219 Covenant used to allocate and restrict the density shall 
be substantially in the form attached as Schedule “M”. 
 
5.3 The Developer covenants and agrees that it will, at its sole cost, install and construct the following 
works on the Lands: 

• the sanitary and storm sewer system, as required by the City under the City’s Subdivision, 
Development and Servicing Bylaw No. 7900, as amended from time to time; 

• the Roads and Sidewalks, including the internal roads contemplated under section 8.1; 
• the streetscapes and landscapes; and  
• the common amenities.  
 

The Developer covenants and agrees that it will, at its cost, repair, maintain, clean and replace the works 
set out in section 5.3 above and that the Lands will not be used or occupied unless and until the Developer 
grants the City a section 219 covenant securing the ongoing repair, maintenance, cleaning and 
replacement obligations for the works set out in section 5.3 above in substantially the form attached to 
this Agreement as Schedule “O”.   
 
6. OFFSITE INFRASTRUCTURE IMPROVEMENTS 
 
6.1 The Developer will complete the offsite infrastructure improvements at each phase of the 
Development as set out in the Offsite Infrastructure Improvements Plan attached to this Agreement as 
Schedule “F”.  Notwithstanding the works and services requirements associated with DP Phase 1, DP 
Phase 2, and DP Phase 3, indicated below, at the time of approval of subdivision to create a lot or lots 
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within each DP Phase, or at the time of each building permit application, directly attributable works and 
services requirements for each subdivision approval or building permit application will be reviewed by the 
City and any such additional directly attributable requirements may require additional performance 
security as a condition of subdivision approval or building permit issuance. All works and services required 
pursuant to this Agreement are to be designed and constructed in accordance with the City’s Subdivision, 
Development and Servicing Bylaw No. 7900, as amended from time to time and the works and services 
are subject to review and approval by the City prior to construction, in its sole discretion.     
 
6.2 The offsite infrastructure improvements shall be completed in phases as follows: 

 
(a) the Final Townhouse Building shall not be used or occupied unless and until the Developer has, to 

the satisfaction of the City:  
 

• installed a watermain within the Development (the “Watermain”). For clarity, the Watermain 
shall loop along North Road and East Road with connections to Lakeshore Road, Bird Place, and 
Springrose Way, subject to Provincial regulatory approval for the construction of a bridge over 
Wilson Creek;  

• granted the City a statutory right of way over the portion of the Lands necessary to service the 
Watermain in the form attached to this Agreement as Schedule “N”. For clarity, no other utility 
shall be allowed to run parallel within the statutory right of way area and all water service 
connections to a building or DP Phases shall be within the statutory right of way area;  

• installed a storm water connection to Lakeshore Road;  
• installed a sanitary connection to Lakeshore Road; 
• constructed Wilson Creek Linear Park trail from Bird Place bridge to the east property line, as 

illustrated in DP21-0184; 
• completed Springbrook Road dead-end curbing; and 
• constructed and installed the improvements to Cook Road (subject to Provincial regulatory 

approval for construction of a bridge over Wilson Creek), including: 
o a sidewalk from 648-654 Cook Road to Bird Place;  
o intersection improvements to Cook Road and Bird Place, including curb bulb-outs, road 

marking, signage and landscaping;  
o a sidewalk from Cook Road to Bird Place Bridge; and  
o a second left turn lane on Cook Road (Westbound), at the intersection of Cook Road and 

Gordon Drive, onto Gordon Drive, which shall include an additional turning light, pole, 
arm, signage, and paint lines or re-timing of left turn signal. The Developer shall provide 
bonding and the requirement shall be reviewed at full build-out;  

 
(b) Tower 3 shall not be used or occupied unless and until, the Developer has, to the satisfaction of 

the City:  
• constructed a temporary traffic entrance to the Lands off of Lakeshore Road;  
• constructed a roundabout at Lakeshore Road (the “Roundabout”);   
• submitted civil construction design plans for Lakeshore Road from Wilson Creek bridge to 

Barrera Road with class D cost estimate;  
• constructed a bridge over Wilson Creek connecting the internal roads of the Development 

to Bird Place (subject to Provincial regulatory approval); 
• closed Springrose Way to public vehicular traffic and installed emergency bollards to 

allow emergency vehicle access through Springrose Way (subject to Provincial regulatory 
approval for construction of a bridge over Wilson Creek);  
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• constructed a pedestrian crossing from Wilson Creek trail to the west side of Lakeshore 
Road; and 

• constructed a pedestrian crossing north of the Roundabout to the south corner of Rotary 
Beach; and 

 
(c) concurrently with the construction of each of the buildings in DP Phase 3, the Developer shall 

construct the Wilson Creek Linear Park trail from the bridge at Bird Place to Lakeshore Road to 
the satisfaction of the City. For clarity, the Developer is only required to construct the portion of 
the Wilson Creek Linear Park trail that lies adjacent to the building under construction and no 
building in DP Phase 3 shall be used or occupied unless and until the portion of the trail adjacent 
to that building is constructed to the satisfaction of the City.     

 
7. ONSITE SERVICING 
 
7.1 The Developer will complete, to the satisfaction of the City, the onsite servicing at each phase of 
the Development as set out in the Onsite Servicing Plan attached to this Agreement as Schedule “G” (the 
“Onsite Servicing Works”). 
 
7.2 The Onsite Servicing Works are subject to review and approval by the City prior to construction. 
 
 
8. INTERNAL ROADS 
 
8.1 The Developer will construct the internal roads for the Development, including permanent and 
temporary roads, substantially in accordance with the Concept Plan attached to this Agreement as 
Schedule “A”. 
 
 
9. PARKING 
 
9.1 The Developer will construct the parking for the Development substantially in accordance with 
the Phased Parking Plan attached to this Agreement as Schedule “I”. 
 
 
10.  SERVICING AGREEMENTS 
 
10.1 The Developer will, through servicing agreements entered into with the City, provide performance 
security for any off-site improvements and the construction of Wilson Creek Linear Park in accordance 
with the provisions of the City’s Subdivision, Development and Servicing Bylaw No. 7900, as amended 
from time to time 
 
 
11. ASSIGNMENT/ ASSUMPTION 
 
11.1. The Developer covenants and agrees not to sell the Lands, or portion thereof, to which there are 
outstanding obligations under this Agreement, unless the purchaser agrees to assume the outstanding 
obligations of this Agreement for the Lands or portions thereof purchased. 
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11.2. Upon any sale of the Lands, or portion  thereof: 
 
(a) the Developer, the purchaser of the Lands (or portions thereof) and the City shall enter into an 

assignment and assumption agreement substantially in the form attached to this Agreement as 
Schedule “L” (the Assignment and Assumption Agreement”), subject to the reasonable 
satisfaction of the City with respect to clause 3(a) of the Assignment and Assumption Agreement, 
under which the purchaser shall assume all of the Developer’s obligations under this Master 
Development Agreement with respect to the Lands, or portion thereof purchased; 

 
(b) subject to receipt of the Assignment and Assumption Agreement, the City shall release the 

Developer from the obligations so assumed; and 
 

 
(c) if the purchaser replaces any existing security relating to the Lands, or portion thereof, which are 

assigned under this clause, to the City's satisfaction, the City shall release a comparable portion 
of the security provided by the Developer. 

 
 
12. TERMINATION 
 
12.1. If the City does not approve development of the Lands as contemplated by the Concept Plan, the 
City covenants and agrees to promptly discharge this Agreement and all related covenants from title to the 
Lands and this Agreement shall be terminated. 
 
 
13. PUBLIC BODY 
 
13.1. Nothing contained or implied within this Master Development Agreement shall prejudice or affect 
the duties, rights and powers of the City in the exercise of its functions under any public or private statutes, 
bylaws, orders or regulations, all of which may be fully and effectively exercised in relation to the Lands 
as if this Master Development Agreement had not been executed and delivered. Without limiting the 
generality of the foregoing, nothing in this Master Development Agreement shall be construed as affecting 
or influencing in any way the decision of Council for the City with respect to approval of development of 
the Lands as contemplated by the Concept Plan. 
 
13.2. Nothing in this Agreement shall relieve the Developer from any obligation or requirement arising 
under any applicable statute, bylaw or regulation in respect of the development of the Lands and of which 
the Developer is the owner at the relevant time. Without limiting the generality of the foregoing, the 
Developer shall remain fully responsible to ensure that the development of the Lands is in full compliance 
with all requirements of the bylaws of the City respecting land development, zoning, subdivision and 
building construction and the payment of development costs charges and others fees and charges as 
determined on the rates applicable at the appropriate time, regardless of the rates in force at the time of 
execution of this Agreement. 
 
13.3. The parties acknowledge that the approving officer is an independent statutory officer, and that 
nothing in this Agreement shall be interpreted as prejudicing or affecting the duties and powers of the 
approving officer in respect of any application to subdivide the Lands. 
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14. INTERPRETATION 
 
14.1. In this Agreement: 
 
(a) the headings and captions are for convenience only and do not form a part of this Agreement and 

will not be used to interpret, define or limit the scope, extent or intent of this Agreement or any 
of its provisions; 

 
(b) the word "including" when following any general term or statement is not to be construed as 

limiting the general term or statement to the specific items or matters set forth or to similar terms 
or matters but rather as permitting it to refer to other items or matters that could reasonably fall 
within its scope; 

 
(c) a reference to currency means Canadian currency; 
 
(d) a reference to a statute includes every regulation made pursuant thereto, all amendments to the 

statute or to any such regulation in force from time to time and any statute or regulation that 
supplements or supersedes such statute or any such regulation; 

 
(e) a reference to time or date is to the local time or date in Kelowna, British Columbia; 
 
(f) a word importing the masculine gender includes the feminine or neuter, and a word importing 

the singular includes the plural and vice  versa; 
 
(g) a reference to approval, authorization, consent, designation, waiver or notice means written 

approval, authorization, consent, designation, waiver or notice; and 
 
(h) a reference to Part means a Part of this Agreement and the word Section means a separately 

enumerated provision within a Part, and the words Section or Part followed by a number or some 
combination of numbers and letters refers to a Section or Part of this Agreement. 

 
 
15. GENERAL PROVISIONS 
 
15.1. Notice:  It is hereby mutually agreed that any notice required to be given under this Agreement 
will be deemed to be sufficiently given if: 
 
(a) delivered at the time of delivery; and 
 
(b) mailed from any government post office in the province of British Columbia by prepaid registered 

mail addressed as follows: 
 

If to the City: 
 
1435 Water Street 
Kelowna, BC  V1Y 1J4 
Attention: ____________________ 
Fax No.: ____________________ 
E-Mail: ____________________ 
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If to the Developer: 
 
200 - 1460 Pandosy Street 
Kelowna, BC  V1Y 1P3 
Attention: Phil Milroy/Gail Temple 
E-Mail: phil.milroy@westcorp.net/gtemple@westcorp.net 

 
Unless otherwise specified herein, any notice required to be given under this Agreement by any party will 
be deemed to have been given if mailed by prepaid registered mail, or sent by facsimile transmission or 
other electronic means, or delivered to the address of the other party set forth on the first page of this 
Agreement or at such other address as the other party may from time to time direct in writing, and any 
such notice will be deemed to have been received if mailed or faxed or by other electronic means, 72 
hours after the time of mailing or faxing of delivery by electronic means, and, if delivered, upon the date 
of delivery. If normal mail service or facsimile service is interrupted by strike, slow down, force majeure 
or other cause, then a notice sent by the impaired means of communication will not be deemed to be 
received until actually received, and the party sending the notice must utilize any other such services 
which have not been so interrupted or must deliver such notice in order to ensure prompt receipt thereof. 
 
15.2. Time:  Time is to be the essence of this Agreement. 
 
15.3. Binding Effect:  This Agreement will enure to the benefit of and be binding upon the parties 
hereto and their respective heirs, administrators, executors, successors, and permitted assignees and 
successors in title. 
15.4. The Developer covenants and agrees that any charge to be registered in favour of the City 
pursuant to this Agreement shall receive priority over any financials charges, and the Developer shall take 
any and all steps necessary to obtain such priority. 
 
15.5. Waiver:  The waiver by a party of any failure on the part of the other party to perform in 
accordance with any of the terms or conditions of this Agreement is 
not to be construed as a waiver of any future or continuing failure, whether similar or dissimilar. 
 
15.6. Cumulative Remedies:  No remedy under this Agreement is to be deemed exclusive but will, 
where possible, be cumulative with all other remedies at law or in equity. 
 
15.7. Entire Agreement:  This Agreement when executed will set forth the entire agreement and 
understanding of the parties as at the date hereof with respect to the subject matter hereof and 
supersede all prior agreements and understandings among the parties with respect to the subject matter 
hereof and there are no oral or written agreements, promises, warranties, terms, conditions, 
representations or collateral agreements whatsoever, express or implied, other than those contained in 
this Agreement. 
 
15.8. Further Assurances:  Each of the parties will do, execute or deliver or cause to be done, executed 
and delivered all such further acts, documents and things as may be reasonably required from time to 
time to give effect to this Agreement. 
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15.9. Amendment:  No amendment, waiver, termination or variation of the terms, conditions, 
warranties, covenants, agreements and undertakings set out herein will be of any force or effect unless 
they are in writing and duly executed by all parties to this Agreement. 
 
15.10. Law Applicable:  This Agreement is to be construed in accordance with and governed by the 
laws applicable in the Province of British Columbia. 
 
 
IN WITNESS WHEREOF the parties hereto have set their hands and seals as of the day and year first above 
written. 
 
 

Officer Signature(s) 
 
 
_______________________________ 
      
 
 
 
 
 
(as to both signatures) 

Execution Date 
 
Y    M    D 
 
 
 
     /      /      

Party(ies) Signature(s) 
 
CITY OF KELOWNA 
by its authorized signatory(ies) 
 
________________________________ 
Name:       
 
________________________________ 
Name:       
 

 
 

Officer Signature(s) 
 
 
_______________________________ 
      
 

Execution Date 
 
Y    M    D 
 
 
 
     /      /      

Party(ies) Signature(s) 
 
Westcorp On The Lake Limited 
Partnership, by its General Partner, 
Westcorp On The Lake Inc. 
by its authorized signatory 
 
________________________________ 
Name: Phil Milroy 
 

 
 

Officer Signature(s) 
 
 
_______________________________ 
      
 

Execution Date 
 
Y    M    D 
 
 
     /      /      

Party(ies) Signature(s) 
 
Westcorp On The Lake Inc. 
by its authorized signatory 
 
________________________________ 
Name: Phil Milroy 
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TERMS OF INSTRUMENT—PART 2 

 
COVENANT 

SECTION 219 LAND TITLE ACT 
 
THIS AGREEMENT dated for reference _______ day of _____________, 2021  
 
BETWEEN: 
 

WESTCORP ON THE LAKE INC. (Inc. # A0075763), having an 
office at 1460 Pandosy Street, Kelowna, BC  V1 1P3 
 
(the “Transferor”) 

 
AND: 
 

CITY OF KELOWNA a municipal corporation incorporated 
pursuant to the laws of British Columbia and having an office at 
1435 Water Street, Kelowna, BC  V1Y 1J4 
 
(the “City”) 

 
WHEREAS: 
 
A. The Transferor is the registered owner of those lands and premises lying within the city of 

Kelowna, as more particularly described in Item 2 of Part 1 of this instrument (the “Lands”).  
 
B.  The City, a municipality incorporated in the Province of British Columbia by Letters Patent, has 

requested that the Transferor, as owner of the Lands, enter into this Covenant with the City 
concerning the use of the Lands, and the Transferor has agreed to do so. 

 
C. The City wishes to ensure that any subdivision or land development has no detrimental 

environmental, financial, or infrastructure impacts on the municipality and that the development 
proposed by the Transferor will provide benefits to the City including, but not limited to public 
recreational opportunities, protection of wildlife habitat, and enhanced infrastructure 

 
C. The City has requested that the Transferor, as owner of the Lands, enter into this Covenant with 

the City restricting the subdivision and development of the Lands, and the Transferor has agreed 
to do so.   

 
D. Section 219 of the Land Title Act (BC) permits the registration of a covenant in favour of a 

municipality in respect of the subdivision and development of land.   
 
NOW THEREFORE THIS AGREEMENT WITNESSETH that in consideration of the premises and the sum of 
ONE DOLLAR ($1.00) now paid by the City to the Transferor, receipt of which is hereby acknowledged, 
the Transferor covenants and agrees with the City pursuant to Section 219 of the Land Title Act as 
follows: 
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1. Transferor covenants and agrees with the City that no buildings, structures or improvements of 
any kind shall be constructed on the Lands, and the Transferor will not develop, subdivide or use 
the Lands.  

 
2. Notwithstanding the restrictions set out in Section 1 above, the Transferor may develop, and the 

Transferee hereby consents to development of, the Lands, including, but not limited to, 
construction of buildings, structures, or improvements, pursuant to the terms of a Master 
Development Agreement entered into between the Transferor and the City dated 
____________________, 2022 (the “Master Development Agreement”), a copy of which is 
attached to this Agreement as Schedule A. 

 
3. The Transferor covenants and agrees that compliance with the terms and conditions of this 

Covenant does not constitute compliance with the obligations which continue in full force and 
effect that the Transferor pay development cost charges and all taxes, rates, fees and charged as 
would be applicable to any other development in the City in connection with any and all use, 
building, subdivision or development of the Lands. 

 
5. This Agreement shall be a covenant running with the Lands, including all parts into which the 

Lands are subdivided or consolidated and will enure to the benefit of and be binding upon the 
owners from time to time of any parcel forming part of the Lands. 

 
6. The Transferor hereby releases the City and shall indemnify and save harmless the City and its 

councillors, officers, employees and agents from any claim of any nature by the Transferor or any 
other person, that may be made against the City or its councillors, officers, employees and agents 
in connection with the granting or existence or enforcement of this Agreement or breach by the 
Transferor of the covenants in this Agreement. 

 
7. Nothing in this Covenant affects the City’s rights and powers in the exercise of its statutory 

functions under its statutes, bylaws, resolutions, orders and regulations, all of which may be fully 
exercised in relation to the Lands as if this Covenant had not been granted, provided they are not 
inconsistent with the Master Development Agreement. 

 
8. This Covenant shall restrict building on the Lands in the manner provided herein, notwithstanding 

any right or permission to the contrary contained in any bylaw of the City. 
 
9. The parties agree that this Covenant creates only contractual obligations and obligations arising 

out of the nature of this document as a covenant under seal.  The parties agree that no tort 
obligations or liabilities of any kind exist between the parties in connection with the performance 
of, or any default under or in respect of this Covenant.  The intent of this section is to exclude tort 
liability of any kind and to limit the parties to their rights and remedies under the law of contract 
and under the law pertaining to covenants under seal. 

 
10. The Transferor will, at its sole cost, do or cause to be done all acts reasonably necessary to register 

this Covenant against title to the Lands with priority over all financial charges, liens and 
encumbrances registered or pending registration at the time of application for registration of this 
Covenant against title to the Lands. 

 
11. An alleged waiver of any breach of this Covenant is effective only if it is an express waiver in 

writing of the breach in respect of which the waiver is asserted.  A waiver of a breach of this 
Covenant does not operate as a waiver of any other breach of this Covenant. 
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12. This Covenant and the Master Development Agreement constitute the entire agreement between 

the parties regarding the subject-matter thereof. 
 
13. This Covenant binds the parties to it and their respective successors, heirs, executors, 

administrators and permitted assigns, provided that the Transferor is only liable for breaches of 
this Covenant and the Master Development Agreement that occur while the Transferor is the 
registered owner of the Lands. 

 
14. Time is of the essence of this Covenant. 
 
15. The Covenant is not intended to create a partnership, joint venture or agency between the 

Transferor and the City. 
 
16. Whenever the masculine singular pronoun is used in this agreement, it includes and means the 

plural, feminine, body corporate or body politic as the context may require.   The “City” includes 
and means its officers, employees, servants, agents, councilors, directors, successors, and assigns.  
The “Transferor” includes and means any of its successors, heirs, executors, administrators, and 
assigns. 

 
17. If any section, subsection, clause or phrase of this Covenant is for any reason held to be invalid by 

the decision of a Court of competent jurisdictions, the invalid portion shall be severed and the 
decision that it is invalid shall not affect the validity of the remainder. 

 
 
As evidence of their agreement to be bound by the terms of this instrument, the parties each have 
executed and delivered this Covenant under seal by executing Part 1 of the Land Title Act Form C to 
which this Covenant is attached and which forms part of this Covenant. 
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SCHEDULE “K” 
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TERMS OF INSTRUMENT - PART 2 
 

RESTRICTIVE COVENANT:  LAND TITLE ACT S.219 
 

THIS AGREEMENT dated for reference the ____ day of ________________, 2022.  
 
BETWEEN: 

 
WESTCORP ON THE LAKE INC.200, 8215 – 112 Street 
Edmonton, AB T2G 2C8 
 
(the “Owner”) 
 

AND: 
CITY OF KELOWNA   
1435 Water Street  
Kelowna, B.C.  V1Y 1J4 
 
(the “City”) 

 
 
WHEREAS: 
 
A. The Owner is the registered owner of those lands and premises in the City of Kelowna, in the 

Province of British Columbia, as more particularly described in Item 2 of Part 1 of this instrument 
(the “Lands”); 

 
B. Pursuant to a Master Development Agreement between the Owner and the City dated for reference 

________________________, the Owner agreed to maintain the roads, sidewalks, streetscapes, 
landscapes and common amenities on the Lands (the “Onsite Works”);  

 
C.  The City has accepted the Owner's proposition to dispose of storm water and sanitary sewage 

generated within their Lands by means of certain works comprising of a chamber with a pump unit 
and controls, the entire storm water and sanitary service connection force main and all auxiliary 
components, from the building to the curb stop assembly connection thereinto the City’s storm 
water and sanitary force main (the "Storm and Sanitary Works").  The Storm and Sanitary Works 
upon completion will remain in the ownership of the Owner, to be perpetually operated, 
maintained, repaired and replaced, when necessary, by the Owner at no cost to the City and shall 
include any required surface and sub-surface restoration costs; 

 
D. Section 219 of the Land Title Act, R.S.B.C. 1996, Chapter 250, and amendment thereto (the “Land 

Title Act”), provide that there may be registered and annexed to any land, conditions or covenants 
in favour of the City that the land or any certified portion thereof is to be used and the use of a 
building on or to be erected on the Lands to be constructed in a certain fashion and maintained by 
the owner of the Lands, its successors and assigns; and  

 
E. The City as covenantee has required an indemnity pursuant to Section 219 of the Land Title Act. 
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NOW THEREFORE THIS AGREEMENT WITNESSETH that pursuant to Section 219 of the Land Title Act, and 
in consideration of ONE ($1.00) DOLLAR now paid to the Owner by the City (the receipt of which is hereby 
acknowledged) the Owner covenants and agrees with the City as follows: 
 
1. The Lands shall not be occupied unless the Storm and Sanitary Works are designed by a Professional 
Engineer, constructed in accordance with the British Columbia Plumbing Code and the City’s Subdivision, 
Development and Servicing Bylaw No. 7900, as amended from time to time, and are operated and 
maintained for the disposal of storm water and sanitary sewage generated on the Lands. 
 
2. The Owner shall, at its expense, operate the Storm and Sanitary Works and the Onsite Works and 
carry out or cause to be carried out the maintenance, repair, cleaning, renewal, replacement and 
otherwise servicing of the Storm and Sanitary Works and the Onsite Works to the satisfaction of the City.  
 
3. The Owner covenants and agrees with the City that the Storm and Sanitary Works for residential 
dwellings located on the Lands will have been provided through a low pressure storm water and sanitary 
system and the pumping system will be installed to the satisfaction of the City. 
 
4. If the Owner fails or neglects to adequately repair, maintain, clean, protect and otherwise service 
the Storm and Sanitary Works or the Onsite Works within a period of sixty (60) days following the City’s 
written notification to the Owner to do so, or such longer period as may be reasonably required to 
complete such maintenance, repair, cleaning, protection or other servicing, the City may, but shall in no 
way be obligated to, enter on the Lands to carry out the maintenance, repair, cleaning, protection or 
servicing at the cost of the Owner, and the Owner shall repay to the City 110% of the costs incurred by 
the City in so doing forthwith upon receipt of the City’s bill for same. It is understood that the City may do 
such work either by itself or by contractors contracted by the City and may use such equipment and 
machinery as it deems necessary and that, in the event that the City’s bill for the cost of maintenance, 
repair, cleaning, protection or servicing remains unpaid for a period of ninety (90) days from the date it is 
delivered to the Owner, the City shall be authorized to recover the cost of such maintenance, repair, 
cleaning, protection or servicing, with interest at the rate of six (6) percent per annum, as a debt due and 
owing to the City. The parties agree that the City has no responsibility to monitor the condition of the 
Storm and Sanitary Works or the Onsite Works. 
 
5. Nothing contained or implied herein shall prejudice or affect the rights and powers of the City in the 
exercise of its functions under any public or private statutes, by-laws, orders and regulations, all of which 
may be fully and effectively exercised in relation to the Lands as if this Agreement had not been executed 
and delivered to the Owner. 
 
6. The covenants set forth herein shall charge the Lands pursuant to Section 219 of the Land Title Act 
and shall be covenants, the burden of which shall run with the Lands.  It is further expressly agreed that 
this Agreement may only be modified or discharged by agreement of the City pursuant to the provisions 
of Section 219(9) of the Land Title Act. 
 
7. Notwithstanding anything contained herein, the Owner shall not be liable under any of the 
covenants and agreements contained herein where such liability arises by reason of an act or omission 
occurring after the Owner ceases to have any further interest in the Lands unless the Owner fails to obtain 
the agreement referred to in section 13. 
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8. Wherever the singular or masculine is used herein, the same shall be construed as meaning the 
plural, feminine or body corporate or politic, where the contents or parties so require. 
 
9. The Owner hereby covenants and agrees with the City that the City is not required or is under no 
obligation in law or equity to prosecute or enforce this Agreement in any way whatsoever. 
 
10. The parties shall do and cause to be done all such things and execute and cause to be executed all 
documents which may be necessary to give proper effect to the intention of this Agreement. 
 
11. The Owner hereby releases, indemnifies and saves harmless the City, its elected and appointed 
officials, employees and agents from and against any and all liability, actions, causes of actions, claims, 
damages, expenses, costs, debts, demands or losses suffered or incurred by the City arising from the 
granting or existence of this Agreement, from the performance by the Owner of this Agreement or any 
default of the Owner under or in respect of this Agreement. 
 
12. The Owner shall, at the Owner’s expense, do or cause to be done all acts reasonably necessary to 
register this Agreement against title to the Lands with priority over all financial charges, liens and 
encumbrances registered or pending registration at the time of application for registration of this 
Agreement against title to the Lands. 
 
13. The Owner covenants and agrees to obtain from any prospective purchaser, leaseholder, tenant 
and other transferee of the Lands referred to herein, an agreement to be bound by the terms of this 
Agreement. 
 
14. This Agreement shall be binding upon and enure to the benefit of the respective parties hereto, 
their heirs, successors, executors, administrators and assigns. 
 
15.  An alleged waiver of any breach of this Agreement is effective only if it is an express waiver in 
writing of the breach in respect of which the waiver is asserted. A waiver of a breach of this Agreement 
does not operate as a waiver of any other breach of this Agreement.  
 
16.  If any section, subsection, clause or phrase of this Agreement is for any reason held to be invalid 
by the decision of a court of competent jurisdictions, the invalid portion shall be severed and the decision 
that it is invalid shall not affect the validity of the remainder. 
 
17. The Owner shall comply with all requirements of this Agreement at its own cost and expense.  
 
 


	Master Development Agreement (03780863)
	1. DEFINITIONS
	2. DEVELOPMENT IN ACCORDANCE WITH PLANS
	3. WILSON CREEK LINEAR PARK
	4.0  ROADS AND SIDEWALKS
	5. RESTRICTIVE COVENANTS
	6. OFFSITE INFRASTRUCTURE IMPROVEMENTS
	7. ONSITE SERVICING
	8. INTERNAL ROADS
	9. PARKING
	10.  SERVICING AGREEMENTS
	11. ASSIGNMENT/ ASSUMPTION
	12. TERMINATION
	13. PUBLIC BODY
	14. INTERPRETATION
	15. GENERAL PROVISIONS

	Schedule A - Concept Plan (03767769)
	Schedule B - MDA 219 No Build Covenant (03767887)
	Schedule C - Wilson Creek Linear Park Plan (03767782)
	Schedule D - Parks Maintenance and Operations Agreement (03767787)
	Schedule E - Roads and Sidewalks SRWs (03767790)
	Schedule F - Offsite Infrastructure (03767793)
	Schedule G - Onsite Servicing (03767799)
	Schedule H - Phasing Plan (03767813)
	Schedule I - Phased Parking Plan (03767805)
	Schedule J - Access Easement (03767810)
	Schedule L - Assignment and Assumption Agreement (03767822)
	Schedule M - Density Covenant (03767829)
	Schedule N - City SRW for Water (03767832)
	Schedule O - Storm and Sanitary 219 Covenant (03780834)

