CITY OF KELOWNA

BYLAW NO. 12044

Housing Agreement Authorization Bylaw - 815 Leon Developments
Ltd., Inc. No. BC1053909
815 Leon Avenue

Whereas pursuant to Section 483 of the Local Government Act, a local government may, by
bylaw, enter into a housing agreement.

Therefore, the Municipal Council of the City of Kelowna, in open meeting assembled, enacts as follows:

1. The Municipal Council hereby authorizes the City of Kelowna to enter into a
Housing Agreement with 815 Leon Developmets Ltd., Inc. No. BC1053909 for the
lands known as Lot A District Lot 138 ODYD Plan EPP78759 located on Leon
Avenue, Kelowna, B.C., a true copy of which is attached to and forms part of this
bylaw as Schedule “A”.

2. The Mayor and City Clerk are hereby authorized to execute the attached
agreement as well as any conveyances, deeds, receipts or other documents in

connection with the attached agreement.

3. This bylaw shall come into full force and effect and is binding on all persons as and
from the date of adoption.

Read a first, second and third time by the Municipal Council this

Adopted by the Municipal Council of the City of Kelowna this

Mayor

City Clerk
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PURPOSE-BUILT RENTAL HOUSING AGREEMENT

THIS AGREEMENT dated for reference April _ L', 2020 affects:

LEGAL DESCRIPTION OF PROPERTY SUBJECT TO THE AGREEMENT:

Lat A District Lot 138 ODYD Plan EPPT8759

{*Land")
And is
BETWEEN:
815 LEON DEVELOPMENTS LTD. (Inc. No, BC1053008
612 Bernard Avenue
Kelowna, BC V1Y 6P3
{"Ownar")
AND:
CITY OF KELOWNA, a local government Incorporated pursuant fo
the Community Charter and having its offices at 1435 Water Straat,
Kelowna, B.C. V1Y 14
("City")
GIVEN THAT:
A, The Owner has applied la the City Tor rezoning of the Lands fo permit the construction of a

D.

housing complex that will include purpose-bullt rental housing units, as defined In this
Agreamant, on certain lands more particularly described in this Agreamant;

The: City may, pursuant to section 483 of (he Local Governmenf Act, enter into an agreament
wilh an owner of land thal includes terms and conditions regarding the occupancy, tanure,
and avallabliity of the housing units on the land or construction on land;

The Owner and the City wish to enter into this Agreement to provide for purpose-built rental
halging on the lerms and eondilions sel aul in this Agreament, and agras that this Agraament
is a housing agreement under . 483 of the Local Government Act, and

Tha City has, by bylaw, authorized the execution of this Agresment and the Qwner has duly
authorized the execution of this Agreemant;

Thig Agreement |e evidence that in conelderation of $1.00 pald by the City to the Owner (the recalpt
of which Is acknowledgad by the Owner) and in consideration of the promises exchangad balow, the
City and Owner agrea, as a housing agreemant between the Owner and the City under s, 483 of the
Local Government Acl, as follows:
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ARTICLE 1
INTERPRETATION

Definitions -
"Caregiver' means an Individual who provides assistance with the performance of the
personal functions and activities necessary for dally living that a person is unable to perform
efficlently for himself or herself;
"City" means the City of Kelowna;
"Dwelling Unit" means accommodation providing sleeping rooms, washrooms, and no more
than one kitchen, intended for domestic use, and used or intended to be used permanently
or semi-permanently for a Household. This use does not include a room In a hotel or a motel,
"Household" means
(a) @& person;
(b)  two or more persons related by blood, marriage, or adoption; or associated through

foster care, all living together in one dwelling unit as a single household using

common cooking facilities,

(¢) a group of not more than five persons, including boarders, who are nol related by
blood, marriage, or adoption, or associated through foster care, all living together In
one dwelling unit as a single household using common cooking faclliies; or

(d)  acombination of (b) and (c), provided that the combined total does not include more
than 3 persons unrelated by blood, marriage or adoption or associated through foster
care; all living together in one dwelling unit as a single household using common
cooking facilities,

In addition, a household may also include up to one Caregiver or nanny;

“Land" means the land described herein,

"LTO" means the Kamloope Land Title Office or its successor,

"Official Community Plan” means the City of Kelowna Official Community Plan Bylaw No.
10500, or Its successor bylaw,

"Owner" means the registered owner of the Lands from time to time and any parcels into
which the Lands are subdivided;

"Purpose-Built Rental Housing" means a Dwaelling Unit that is intended to be used for rental
housing; and

"Tenancy Agreement' means a lenancy agreement as defined in, and subject to, the
Residentfal Tenancy Act,
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Interpretation - In this Agreament:

(2)

(b)

{e)

(&)

M

(h)

(i
0
(k)

()

(m)

(n)

refarance to the singular includes a referance fo the plural, and vice versa, unless the
context requires otherwise;

article and section headings have been inserted for ease of reference only and are
not to be used in interpreting this Agresmant;

reference fo a particular numbered section or afticle, or to a particular lettered
Schedule, s a referance to the correspendingly numberad or lettered arlicle, seclion
or Schadule of this Agresment;

if a word or expression Is defined in this Agreemenl, other parts of speech and
grammatical forms of the same word or expreasion have corresponding meanings,

tha word *enactment” has the meaning given in the Inferprelation Act on the reference
date of this Agreement;

reference to any enactmant includes any regulations, orders or direclives made under
tha authority of that enactment;

referance fo any enactment s a reference to thal enactment as consolidated, revised,
amended, re-enactad or replaced, unless otherwise expressly provided,;

the provisions of 5. 26 of the: Inferpratation Act with respect to the calculation of time
apply;

time iz of the essence;
all provisions are lo be inlerpreted as always speaking;

reference lo a “party” Is a reference fo a parly lo this Agreement and to their
respective successors, assigns, ruslees, administrators and raceivers;

reference fo a "day”, "menth”, "quarter” or "year" is a relerance to a calendar day,
calendar manth, calendar quarter or calendar year, as the case may be, unless
alherwise exprassly providad;

the definitions given in the City of Kelowna Zoning Bylaw Na. 8000, or lls successor
bylaw, and the Official Community Plan apply for the purposes of this Agresment;
and

any act, decision, determination, consideration, consent or exercise of discration by
a party, or other person, as provided in this Agresment will be performed, made or
exorcised acling reasonably. e

Purpose of Agreament - The Owner and the Cily agree that.

(&)

this Agreement is infended to serva the public interest by providing for occupancy of
a cerlain number of Dwelling Units, of the kinds provided for In this Agresmaent, thal
are in demand In tha City of Kelawna but that are not readily available,
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damages are nol an adequate remedy to the City in respect of any breach of this
Agreement by the Owner, such that the Owner agrees the City should be entitied to
an order for spacific performance, injunction or other specific relief respecting any
breach of this Agreement by the Owner.

ARTICLE 2
HOUSING AGREEMENT AND LAND USE RESTRICTIONS

21  Land Use Restrictions - The Owner and the City herby covenant and agree as follows:

(a)
(b)

(©)

The Land will be used only in accordance with this Agreement;

The Owner will design, construct and maintain one or more buildings providing 127
Dwelling Units as Purpose-Bullt Rental Housing

The Owner acknowledges that the City will not support applications to stratity the
bullding(s) on the Land, thereby allowing the identified Purpose-Built Rental Housing
Dwelling Units to be sold Independently of each other, for a period of ten (10) years
from the date of this Agreement

ARTICLE 3
HOUSING AGREEMENT AND TRANSFER RESTRICTIONS

31 Purchaser Qualifications - The City and the Owner agree as follows:

(8)

the Owner will not sell or transfer, or agree to sell or transfer, any interest in any
building containing Purpose-Bullt Rental Housing Dwelling Units on the Land other
than a full interest In the fee simple title to an agency or Individual that will continue
to ensure that the Purpose-Built Rental Houging Dwelling Units are available in
accordance with this Agreement,

3.2  Useand Occupancy of Purpose-Bullt Rental Housing Dwelling Unit - The Owner agrees
with the City as follows:

(@)

(b)

the Owner will rent or lease each Purpose-Bullt Rental Housing Dwelling Unit on the
Land in accordance with the Residential Tenancy Act, and in no event may the Owner
itself occupy a Purpose-Built Rental Housing Dwelling Unit or use the Purpose-Built
Rental Housing Dwaelling Unit for short-term vacation accommodation; and

the Owner will deliver a copy of the Tenancy Agreement for each Purpose-Built
Rental Housing Dwelling Unit to the City upon demand.

ARTICLE 4
GENERAL

41  Notice of Housing Agreement - For clarity, the Owner acknowledges and agrees that;

(a)

this Agreement constitutes a housing agreement entered into under s, 483 of the
Local Government Act;
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(b)  the Cily is requiring the Owner to file a notice of housing agreement in the LTO
against title to the Land,

(c)  once such a notice is filed, this Agreement binds all persons who acquire an interest
in the Land,

(d) inthe event the parties agree to release this Agreement from the title of the Land,
which may not oceur before the tenth (10™) anniversary of the date of this Agreement,
the Owner will repay the City for 100% of the amount of the rental grant received from
the City. Such repaid funds will be directed to the City's Housing Opportunities
Reserve Fund.

No Effect On Laws or Powers - This Agreement does not

(a)  affect or limit the discretion, rights, duties or powers of the City under any enactment
or at common law, Including in relation to the use or subdivision of land,

(b)  impose on the City any legal duty or obligation, including any duty of care or
contractual or other legal duty or obligation, to enforce this Agreement,

(¢)  affector limit any enactment relating to the use or subdivision of land, or

(d)  relieve the Owner from complying with any enactment, including in relation to the use
or subdivision of land.

Management ~ The Owner covenants and agrees that it will furnish good and efficlent
management of the Dwelling Unite and will permit representatives of the City to inspect the
Dwelling Units at any reasonable time, subject to the notice provisions of the Residential
Tenancy Act. The Owner further covenants and agrees that it will maintain the Dwelling Units
in a satisfactory state of repair and fit for habitation and will comply with all laws, including
health and safety standards applicable to the Land. Notwithstanding the foregoing, the
Owner acknowledges and agrees that the City, in its absolute discretion, may require the
Owner, al the Owner's expense, to hire a person or company with the skill and expertise to
manage the Dwelling Units,

Notice - Any notice which may be or is required to be given under this Agreement will be In
writing and either be delivered or sent by facsimile/electronic transmission. Any notice which
is delivered is to be considered to have been given on the first day after It is dispatched for
delivery. Any notice which is sent by fax/electronic transmission Is to be considered to have
been given on the first business day after it is sent. If a party changes its address, facsimile
number or elactronic address, it will promptly give notice of its new address, facsimile number
or electronic address, to the other party as provided in this section.

Agreement Runs With the Land - Every obligation and covenant of the Owner in this
Agreement constitutes both a contractual obligation and a covenant granted by the Owner to
the City in respect of the Land and this Agreement burdens the Land and runs with it and
binds the Owner's successors In title and binds every parcel into which It s consolidated or
subdivided by any means, including by subdivision or by strata plan under the Strata Properly
Act.
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Limitation on Owner's Obligations - The Owner Is only llable for breaches of thi
Agreament that occur while the Owner is the registared owner of the Land.

Release ~ The Owner by this Agraement releases and forever discharges the City and each
of its elected officlals, officars, directors, employees and agents, and its and their heirs,
exacutors, administrators, personal representatives, successors, and assigns, from and
against all claims, demands, damages, actions, or causes of aclion by reason of or arising
out of advice or direction respecting the ownership, lease, operation or management of the
Land or the Dwelling Units which has been or at any time after the commencement of this
Agreement may be given to the Owner by all or any of them. This clause will survive the
termination of this Agreement,

Joint Venture - Nothing In this Agreement will constitute the Owner as the agent, joint
venturer, or partner of the City or give the Owner any authority to bind the City in any way.

Walver - An alleged waiver of any breach of this Agreement is effective only If it Is an express
waiver in writing of the breach. A walver of a breach of this Agreement does not operate as
a waiver of any other breach of this Agreement.

Further Acts - The Owner will do everything reasonably necessary lo give effect to the Intent
of this Agreement, including execution of further instruments.

Severance - If any part of this Agreement is held to be Invalid, lllegal or unenforceable by a
court having the jurisdiction to do so, that part Is to be considered {o have been severed from
the rest of this Agreement and the rest of this Agreement remains in force unaffected by that
holding or by the severance of that part.

Equitable Remedies ~ The Owner acknowledges and agrees that damages would be an
Inadequate remedy for the City for breach of this Agreement and that the public interest
strongly favours specific performance, Injunctive relief (mandatory or otherwise), or other
oquitable relief, as the only adequate remedy for a default under this Agreement.

No Other Agreements - This Agreement Is the entire agreement between the parties
regarding its subject and it terminates and supersedes all other agreements and
arrangements regarding its subject.

Amendment - This Agreement may be discharged, amended or affected only by an
Instrument duly executed by both the Owner and the City.

Enurement - This Agreement binds the parties to it and their respective successors, heirs,
executors and administrators, Reference in this Agreement to the “City" is a reference also
lo the elected and appointed officials, employees and agents of the City,

Deed and Contract - By executing and delivering this Agreement each of the parties intends
to crealeboth a contract and a deed executed and delivered under seal,
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IN WITNESS WHEREOF the parties hersunto have executed this Agreement on the date and
yaar firsl above wrilten.

SIGNED, SEALED & DELIVERED in
the presence of:

Signature of W\

Print NAMMES A, PATERSON
BABRRISTER & SOLICITOR
301-1664 ELLIS STREET
KELOWNA. A VIY 2R3

Addrass

Occupation

SIGNED, SEALED & DELIVERED In
the presence af:

CITY OF KELOWNA
by its aulhorized signatories:

)
)
)
)
Signature of Wilness ; Mayor
|
Print Name ; City Clark
)
Address )
)
Oecupation

JAP B0BAT 4 lig



