CITY OF KELOWNA

BYLAW NO. 11554

South Perimeter Road and Gordon Drive Extension Development
Cost Charge Frontending Agreement Authorization Bylaw — Ponds
Ventures, Inc.

Whereas pursuant to Sections 565 and 566 of the Local Government Act, a local government may, by
bylaw, enter into a development cost charge fronting agreement,

Therefore, the Municipal Council of the City of Kelowna, in open meeting assembled, enacts as follows:

1. The Municipal Council hereby authorizes the City of Kelowna to enter into a Development Cost
Charge Frontending Agreement with Ponds Ventures, Inc. to construct the South Perimeter Road
and an extension of Gordon Drive.

2. The Mayor and City Clerk are hereby authorized to execute the attached agreement as well as
any conveyances, deeds, receipts or other documents in connection with the attached
agreement.

3. This bylaw shall come into full force and effect and is binding on all persons as and from the date
of adoption.

Read a first, second and third time by the Municipal Council this 5th Day of February, 2018.

Adopted by the Municipal Council of the City of Kelowna this

Mayor

City Clerk



THIS AGREEMENT made as of S.N_g_g\ 20 .2018, s

BETWEEN:

AND:

City of Kelowna, 1435 Water Street, Kelowna, British Columbia, V1Y 1J4

(the *City™)

Ponds Ventures Inc., P.O. Box 29053, Okanagan Mission RPO, Kelowna, British
Columbia, VIW 4A7

(the “Developer™).

WHEREAS:

A. The Developer is the owner of and wishes to develop the lands legally described

as!:

PID: 017-150-604, Lot B Section 20, Township 29, Similkameen Division, Yale
District, Plan KAP44335 Except Plan KAP86178,

and is participating in a coordinated effort with a number of other developers that
wish to develop the lands legally described as:

PID: 028-432-207, Lot A, District Lot 579, Similkameen Division, Yale District,
Plan EPP9618, Except Plans EPP9638, EPP15721, EPP18670, EPP20408,
EPP22118, EPP33403 and EPP 43336;

PID: 028-948-521, Lot 3, District Lot 579, Similkameen Division, Yale District,
Plan EPP22118;

PID: 029-124-298, Lot 1, District Lot 579, Similkameen Division, Yale District,
Plan EPP29197; and,

PID: 029-930-898, Lot 2, District Lot 579, Similkameen Division, Yale District,
Plan EPP45189;

(all of the lands in this preamble A are hereby defined as the “Development
Lands™);

The Development Lands are located within the area of Kelowna, British
Columbia, known as the Southwest Mission Service Area, as set out and
identified as “R-B South Mission™” on the map attached as Schedule A, (the
“Benefitting Area”);



H.

The City has, through the 20-Year Servicing Plan & Financial Strategy (the “Plan
and Strategy™), recognized the future need for the construction of an extension to
Gordon Drive, known as Gordon Drive 1 — Part 2, and certain road works, known
as the South Perimeter Road, (together known as the South Perimeter Road
Project (the “SPR Project™)) for the development of the Benefitting Area, with the
City’s projected timing under the Plan and Strategy for the construction of the
SPR Project being some time between 2025 and 2030;

The Developer has requested that the City advance the timing of the construction
of the SPR Project to accommodate the Developer’s development of those parts of
the Development Lands owned by the Developer;

The Developer has obtained and delivered to the City letters of acceptance
acceptable to the City in its sole discretion from developers in the Benefitting
Area for the terms of the SPR Project and the developers’ obligations in respect of
the SPR Project;

The Developer has agreed to design, construct and finance the SPR Project;

The City and the Developer wish to set out the terms and conditions on which the
Developer will design, construct, and finance the SPR Project;

Sections 565 and 566 of the Local Government Act authorize the City Council to
enter into an agreement to permit an owner to provide works and services in lieu
of payment of all or any portion of a development cost charge; and,

The City Council has passed a bylaw (the “Bylaw”) authorizing the parties to
enter into this Development Cost Charge Frontending Agreement (the
“Agreement”) pursuant to sections 565 and 566 of the Local Government Act for
the provision of the SPR Project, including the payments to the Developer
contemplated by the Agreement,

IN CONSIDERATION of their mutual promises set out in this Agreement, and for other
good and valuable consideration, the receipt and sufficiency of which are acknowledged,
the parties agree as follows:

Conditions Precedent

This Agreement shall not be binding on the parties unless the following
conditions precedent have, within 6 months of the execution of this Agreement,
been satisfied by the Developer or waived by the City:

a. The Developer has entered into agreements acceptable to it in its sole
discretion to provide water, utilities, and road access to the Development
Lands;
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h.

The Developer has retained engineering and other consultants satisfactory
to the City (the “Design Consultants™) to prepare the detailed design the
SPR Project (the “Detailed Design™);

The Developer has submitted to the City for review and acceptance the
Detailed Design;

The City has, in its sole discretion, accepted the Detailed Design;

The Developer has submitted to the City for review and acceptance the
Developer’s engineer’s estimate of the total cost of the SPR Project (the
“ECE”), which shall include all costs of negotiating and acquiring all road
dedications necessary for the completion of the SPR Project (the “Road
Dedications™), in sufficient detail to allow the City to assess its
reasonableness. The ECE shall set out unit prices that include all costs to
complete the SPR Project, including but not limited to overhead, profit,
financing, insurance, etc., but not the costs of the Road Dedications. The
ECE shall include the costs of the Road Dedications as separate items:

The appraisal commissioned by the Developer from Kent McPherson
Appraisals Inc. (the “KM Appraisal”) of the market value of those Road
Dedications that are, in the opinion of the Developer, at risk of the
Developer, after making all commercially reasonable efforts to acquire the
Road Dedications, being unable to acquire the Road Dedications (the “At
Risk Road Dedications”) being no more than 50% greater than the
estimate dated January 12, 2017, obtained by the Developer from A-1
Appraisals Ltd. (the “A-1 Estimate™) of the market value of the At Risk
Road Dedications .

The City has, in its sole discretion, accepted the ECE;

The Developer has agreed in writing to comply with the requirements of
the City’s Subdivision, Development and Servicing Bylaw No. 7900, as
amended or replaced from time to time, (“Bylaw No. 7900”) in relation to
the construction of the SPR Project, and has entered into a works and
services agreement satisfactory to the City as evidence of the terms of that
agreement;

The City has obtained the approval of the electors to this Agreement or
has satisfied itself, in its sole discretion, that the same is not required;

The City has adopted the Bylaw; and,



k. The City and all other authorities having jurisdiction have issued all

required development and other permits for the construction of the SPR
Project to proceed.

Construction of the SPR

2. The Developer shall design, construct and transfer to the City the SPR Project
and, for those purposes, shall, subject to the direction of the City:

a.

b.

C.

acquire all Road Dedications. Should, after making all commercially
reasonable efforts to acquire the Road Dedications, the Developer be
unable to acquire some of the At Risk Road Dedications, the City will, at
the request of the Developer, consider exercising its powers as a local
government to acquire the At Risk Road Dedications. In the event that the
City exercises its powers to acquire the At Risk Road Dedications, the
Developer shall reimburse the City for all costs incurred by the City in
acquiring the same, including without limitation compensation for the
market value of the land so acquired, disturbance damages and business
losses resulting from the acquisition of the same, and legal, survey, and
appraisal costs. The City’s consideration of the exercise of its powers to
acquire the At Risk Road Dedications does not in any manner whatsoever
relieve or reduce the obligation of the Developer to acquire all Road
Dedications;

acquire all required permits and approvals for the SPR Project;
construct the SPR Project in compliance with:
i. the Detailed Design and all issued for construction drawings, and
under the oversight of the Design Consultants or other consultants
acceptable to the City;

ii. all required permits and approvals for the SPR Project; and

iii. the geotechnical recommendations contained in the geotechnical
report attached as Schedule B (the “Geotechnical Specifications™).

3. The Developer shall:

commence construction of the SPR Project within 30 days of the
requirements of paragraph 1 of this Agreement being satisfied or waived
and this Agreement becoming binding on the parties;

retain the Design Consultants, or other consultants acceptable to the City,
for the entire period of construction of the SPR Project to oversee the
construction; and,



4.

c¢. complete the construction of the SPR Project within 12 months of
commencing construction.

The SPR Project shall be deemed to be complete (the “Completion Date”) upon
the commencement of the one-year maintenance period for the SPR Project in
accordance with Bylaw No. 7900.

Costs and financing

5.

6.

The City is not responsible for any of the costs of the SPR Project.

The Developer shall complete the SPR Project at its own expense, including
acquiring the Road Dedications, solely in exchange for remittances by the City in
accordance with paragraph 9 of this Agreement of the project cost (the “Project
Cost”) determined in accordance with paragraph 7 of this Agreement.

The Project Cost is the lesser of the actual total costs of completing the SPR
Project, including the cost of acquiring the Road Dedications, and:

a. the lesser of the ECE and $9.263 million, plus

b. any additional costs, to a maximum of $1.5 million, arising out of any
City-requested changes to the Detailed Design, as may be agreed in
writing by both the City and the Developer.

With respect to the actual total costs of completing the SPR Project, the review
and determination shall only be in respect of the total costs and shall not involve a
review of individual line items in the ECE.

If the ECE is less than $9.263 million, the Developer agrees that it shall complete
the SPR Project. 1f the ECE is greater than $8.863 million, it shall be within the
sole discretion of the Developer as to whether or not it proceeds with the SPR
Project. If the Developer decides not to proceed with the SPR Project, it shall
notify the City in writing of that decision no later than thirty days after the City
executes this Agreement. If the Developer so notifies the City, this Agreement
shall terminate on the day that the City is so notified, and the City will purchase
from the Developer the Detailed Design for $100,000 payable within three
months of the termination of this Agreement.

In consideration of the completion of the SPR Project to the satisfaction of the
City without any cost to the City, the City agrees to pay the Developer the Project
Cost by remitting to the Developer a portion of the Southwest Mission Service
Area Roads Development Cost Charges (as set out in Schedule A to Bylaw
10589) (the *“Roads DCCs”) collected by the City from developers in the
Benefitting Area until the earlier of the Project Cost having been fully paid and



10.

11.

12.

the expiry of 35 years from the date of this Agreement, in accordance with the
following:

a. Within 30 days of the Completion Date, the City shall remit to the
Developer an amount equal to $2.56 million plus 80% of the Road DCCs
collected by the City in the 180 days immediately preceding the
Completion Date;

b. Within 30 days of the date that is the last day of the first calendar quarter
following the Completion Date, the City shall remit to the Developer of an
amount equal to 80% of the Road DCCs collected by the City between the
Completion Date and the last day of that same calendar half: and

c¢. Within 30 days of the date that is the last day of each subsequent calendar
quarter following the Completion Date, the City shall remit to the
Developer of an amount equal to 80% of the Road DCCs collected by the
City in that subsequent.

The Developer agrees that the remittances by the City to the Developer pursuant
to paragraph 9 of this Agreement are only required in the event that the SPR
Project is completed in accordance with the Detailed Design to the satisfaction of
the City, acting reasonably, are the only payments required to be made by the City
to the Developer in relation to the completion of the SPR Project, and shall
continue only until the earlier of the Project Cost having been fully paid and the
expiry of 35 years from the date of this Agreement, after which time the City shall
no longer be obligated to make any further remittances to the Developer, and all
such remittances to the Developer shall cease.

The Developer agrees that no interest is payable by the City to the Developer in
relation to the remittances to the Developer of Roads DCCs by the City at all and,
in particular, that no interest is payable by the City to the Developer in relation to
the remittances of Roads DCCs for the period between the City’s collection of the
Roads DCCs and the City’s remittances of them to the Developer.

The Developer agrees that the City is not obliged to make any remittances to the
Developer pursuant to paragraph 9 of this Agreement except to the extent that the
Roads DCCs have actually been received by the City, and that, where a developer
in the Benefitting Area utilizes development cost charge credits granted under the
Local Government Act (“DCC Credits”) to reduce the amount of Roads DCCs that
would otherwise be required to be collected by the City from the developer, the
value of the DCC Credits utilized by the developer does not form part of the
amounts to be remitted by the City to the Developer pursuant to paragraph 9 of
this Agreement. :



13. The Developer agrees that the City is solely responsible for the administration of
its development cost charge program including, without limitation, determining
the amount of Roads DCCs to be collected by the City from a developer in the
Benefitting Area, including determining what DCC Credits are available to the
developer to be utilized to reduce the amount of Road DCCs that would otherwise
be required to be collected by the City from the developer, and agrees that the
City’s determination of such amounts is in each case conclusive and binding on
the Developer.

Waiver of Development Cost Charge Credits and Latecomer Payments

14. In consideration of the City’s remittance obligations pursuant to paragraph 10 of
this Agreement, the Developer hereby irrevocably waives, relinquishes and
abandons any and all rights that the Developer now has or may at any time
hereafter have to:

a. any DCC Credits related in any manner whatsoever to the SPR Project;
and

b. any entitlement to latecomer payments granted under the Local
Government Act related in any manner whatsoever to the SPR Project (the
“Latecomer Payments™),

15. The Developer hereby releases and forever discharges the City and its current and
past elected officials, officers, employees, servants, agents, successors and assigns
from all manner of actions, causes of action, suits, debts, dues, accounts, bonds,
covenants, contracts, claims and demands whatsoever against the City, or any one
or more of its current or past elected officials, officers, employees, servants,
agents, successors and assigns that the Developer ever had, now has or hereafter
may have by reason of the SPR Project and, without limiting the generality of the
foregoing, by reason of the Developer’s inability to utilize DCC Credits available
to the Developer or to receive Latecomer Payments to which the Developer would
be entitled to but for this Agreement.

General Provisions
16. The Developer represents and warrants to the City that:

a. it has the full and complete power, authority and capacity to enter into,
execute and deliver this Agreement;

b. all necessary corporate actions and proceedings have been taken to
authorize entry into and performance of this Agreement;

c. this Agreement shall be fully and completely binding upon such party in
accordance with the terms hereof
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17.

18.

19.

20.

21,

22,

d. neither the execution and delivery, nor the performance of or covenants in,
this Agreement breaches any other agreement or obligation or causes
default of any other agreement or obligation on the part of such party; and

e. the foregoing representations and warranties shall have force and effect
notwithstanding any knowledge on the part of the City whether actual or
constructive concerning the status of such party or any other matter
whatsoever.

Any notice to be given under this Agreement shall be in writing and may be
delivered personally or sent by prepaid registered mail. The addresses of the
parties for the purpose of notice shall be the addresses set out in this Agreement.
Any party may at any time give notice in writing to another of any change of
address.

No partnership, joint venture or agency involving the City or the Developer is
created by or under this Agreement and the Developer will not have the authority
to commit and will not purport to commit the City to the payment of any money
to any person.

The parties each agree that this Agreement creates only contractual rights and
obligations among them and each party by this section agrees that no tort or other
duty, obligation or liability is created by or under this Agreement (including any
duty of care or fiduciary duty).

This Agreement is the entire agreement among the parties, and supersedes and
terminates all previous agreements, promises, representations and warranties
respecting the subject matter of this Agreement. The City has made no
representations, warranties, guarantees, promises, covenants or agreements to or
with the Developer other than those in this Agreement. For certainty, the
Developer acknowledges and agrees that the City has not made or given any
representations or warranties to the Developer respecting the subject matter of this
Agreement.

No amendment to or waiver of any part of this Agreement is valid unless in
writing and executed by the parties. Waiver of any default by a party is not to be
deemed a waiver of any subsequent default by that party.

Wherever the singular or masculine is used in this Agreement, the same shall be
construed as meaning the plural or the feminine or the body corporate or politic
where the context or the parties so require.

. Time is of the essence of this Agreement.



26.

27

28.

29.

. Neither party may assign this Agreement without the prior written consent of the

other party, which consent will not be unreasonably withheld.

. This Agreement shall enure to the benefit of and be binding upon the parties, their

respective heirs, executors, administrators, successors and permitted assigns.

Nothing contained or implied in this Agreement shall fetter in any way the
discretion of the City or the Council of the City. Further, nothing contained or
implied in this Agreement shall derogate from the obligation of the Developer
under any other agreement with the City or, if the City so elects, prejudice or
affect the City’s rights, powers, duties or obligation in the exercise of its functions
pursuant to the Community Charter or the Local Government Act, as amended or
replaced from time to time, or act to fetter or otherwise affect the City’s
discretion, and the rights, powers, duties and obligations of the City under all
public and private statutes, bylaws, orders and regulations, which may be, if the
City so elects, as fully and effectively exercised as if this Agreement had not been
executed and delivered by the parties.

The laws of British Columbia are to govern its interpretation and enforcement and
each of the City and the Developer accepts the jurisdiction of the courts of British
Columbia.

If a party to this Agreement consists of more than one person, firm, or
corporation, the covenants and obligations of such party under this Agreement
shall be joint and several.

Subject to the earlier termination of this Agreement, this Agreement shall expiry
35 years from the date of this Agreement.

IN WITNESS WHEREOF the City and the Developer have executed this Agreement as
of the day and year written below.

CITY OF KELOWNA by its authorized )
signatories: )
)
)
Mayor: )
)
)
Corporate Officer: )
)
Date: )




PONDS VENT})RES INC. by its
authorized siggatories:

(it
yﬁ’r/ne: 7/
Wi S LEvas

Name:

Date: (“\/%/ ?Q/‘?

C/S
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Schedule A — Benefitting Area

[Refer to Page 11-1]
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Schedule B — Geotechnical Specifications

[Refer to Pages 12-1 to 12-31]
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